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PLAN OF THE WORK. 


Tue object of the present undertaking is two- 
fold; first, to present in a legible form to the English 
-reader certain speeches of Demosthenes, hitherto 
untranslated, and not so well known as they deserve 
to be; secondly, to render some assistance to the 
student in the perusal of the author himself. For 
the former purpose I deemed it essential to translate 
freely, and in an English style, so as to avoid archa- 
isms and harsh constructions. At the same time, 
it has been my constant aim to represent the full 
force and meaning of every passage in the original, 
and I trust that, though not rendering word for. 
word, I still may be found a faithful interpreter, 
The scholar will not look for that sort of assistance, 
which consists in the solution of grammatical diffi- 
culties, though perhaps he may occasionally find 
me a useful guide in unravelling the author’s mean- 
ing, or following the course of the argument. 

In the writings of Demosthenes there occur a 
great variety of technical terms, connected with 
matters of law and business, which it is desirable to 
have correctly translated. To many indeed of these 
there is nothing in our own language exactly similar 
or corresponding ; and the translator is often com- 
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pelled to vary the phrase, in order to make himself 
intelligible. It is evident, the task of translation’ 
can only be duly executed by one, who to Greek scho- 
larship unites a competent knowledge of the laws of 
his own country. Feeling that professional studies 
have in some measure qualified me for the task, 1 
venture to hope, that I may be found to have done 
a service to the cause of classical literature, by the 
removal of those difficulties, which arise rather 
out of the subject than out of the language of our 
author. The plan which I have followed is this: 
wherever the Greek word or expression was capa- 
ble of being converted into an appropriate English 
one, it has been so converted; where this was not 
possible, I have in some cases retained the Greek 
word, as for example, the Archon; in other cases 
I have translated by a paraphrase', more or less 
comprehensive. I use the Attic names for money, 
to avoid the confusion that would be caused by 
reducing it to the English standard. As a general 
rule, however, I think it better to translate into 
English, than to Anglicize the Greek. Thus I say, 
jury, parish, indictment, in preference to dicast, 
deme, graphe. It is true that in each of these 
cases the word but imperfectly describes the thing 
intended; for instance, the proceedings upon our 
indictment are very different from those of the 


1 As λειτουργίαι, burdensome offices; μετοικοι, resident 
aliens. The German Schutzverwandte represents these persons 
in a further point of view, as living under the protection of the 
State. 
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Athenian prosecution so described. But, on the 
other hand, the vernacular term conveys the idea 
more pleasingly to the common reader; and (be 
it remembered) a translation is more for the use 
of the unlearned than of the learned. I strive there- 
fore to be as little as possible unenglish ; and while 
I always seek for the word which corresponds most 
nearly with the original, I am satisfied, if it corre- 
sponds in some essential points. I cannot think, 
that any reader would be so far deceived by the 
mention of juries, parishes, or indictments, as to 
- dream of a coroner’s inquest, a grand jury, or a 
church-rate in Athens. However, to prevent the 
possibility of any such delusion, I have taken care, 
in the notes annexed to this work, to explain the 
real character of the Athenian institutions. 

The main advantage of a series of commenta- 
ries, such as I propose to write, is this. They 
communicate, in an easy and agreeable manner, 
much of that information, which is usually sought 
for in long and elaborate treatises. Works of the 
latter description, treating exclusively of matters of 
antiquity, however useful as storehouses of mate- 
rials, have, as books of perusal, one essential defect ; 
they are dull and tedious, and their contents not 
easy to be remembered. Nor do they admit of 
being much improved in this respect by abridgment, 
which, while it destroys their utility as books of 
reference, renders them less intelligible, in propor- 
tion as the materials are condensed. The fault 
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lies in the nature of the subject. A bare recital 
of laws and statutes has little to fix attention, or "- 
excite curiosity. Matters of this sort are better 
picked up incidentally, in connexion with events, 
arguments, or topics of interest. Thus associated, 
they assume a character of reality and importance, 
which before they do not possess; and by this 
means they make a more vivid and durable impres- 
sion upon the mind. 

It will be seen at once from the style of these 
notes, that they are intended chiefly for light read- 
ing. I invade not the province of the glossary or 
index writer, the critic, or the grammarian. [ am 
their auxiliary, not their rival. To the inquiring 
scholar I may give some useful hints; but I shall 
not satisfy his curiosity. He will seek fuller in- 
formation in the books of more learned authors, to 
whom I refer him. There is indeed a class of 
persons, whose wants are more limited ; who desire 
to cull the flowers, without exploring the mines, 
of ancient literature. To them (I trust) the follow- 
ing pages will be more peculiarly acceptable. 

To make the notes more interesting, I refer 
occasionally to the laws of modern time. This 
hardly needs an apology. In the legislation of all 
civilized countries we may trace certain common 
principles, amidst an infinite variety of codes and 
ordinances. When we find such agreement in 
essential points, we ascribe it not to accident or 
imitation, but to the natural instinct of a social 
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being. In mere conventional rules and matters 
of form, it is not unpleasing to discover a resem- 
blance between the institutions of remote ages. A 
comparison of laws, by exhibiting the advantages 
of one system and the defects of another, affords to 
the observant reader materials for many a practical 
lesson; while it is useful to all, inasmuch as every 
subject of knowledge is better taught by the help 
of analogy. Nor is it without advantage, at the 
same time to illustrate the law of Athens, and to 
introduce the reader to some acquaintance with his 
own. I bear in mind, that I address myself to 
those who are little versed in legal phraseology. 
If therefore I am compelled to use technical phrases, 
I shall explain them, or the practice or usage with 
which they are connected; it being my constant 
aim, not to make a parade of my own learning, but 
to render it subservient to the use of others. 

In the whole design I have followed the ex- 
ample of Sir William Jones. His translation of 
Iszeus first suggested to me the idea of translating 
those speeches of the pupil of Iseus, which are 
more purely of the legal kind. In his preface to 
that work will be found a compendious account of 
the proceedings in an Athenian law-suit, which the 
scholar may peruse with advantage, though it con- 
tains some inaccuracies. The modern writers, whona 
I have principally consulted, are Wolf, Hermann, 
Bockh, Meier, Sch6mann, Wachsmuth, Thirlwall; 
but I have not been inattentive to the ancient 
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authorities, I confine myself in great measure to_ 
those laws which were in force during the time 
of the classic orators. In explaining them, I 
endeavour to imitate Schémann, who says, ‘“ Bre- 
vitatem ita secutus sum, ut non officeret perspi- 
cuitati; summas tantum rerum proposui, sed has 
ipsas quantum fieri potuit plane et dilucide.” 


PREFACE. 


I tay.before the public speeches delivered in 
civil causes in Athenian courts of justice. These 
have hitherto not received the attention which 
they deserve. They do not indeed involve matters 
of the same interest and importance as the political 
speeches, nor can we expect to find in them the 
same fiery eloquence, which 


Shook the arsenal, and fulmined over Greece 
To Macedon and Artaxerxes’ throne. 


But they possess a peculiar merit of their own. 
Though we no longer recognize the lofty spirit of 
the statesman addressing the general assembly, 
we may find much to admire in the subtle reason- 
ing of the lawyer, in the zeal and energy of the 
suitor, or his advocate, addressing the jury, expa- 
tiating upon his injuries, demanding his rights, 
inflaming the passions, and appealing to the sym- 
pathy of the audience. The genius of Demosthenes 
is still the same, though exerting itself in a humbler 
sphere. 

The greater number of the forensic speeches 
were not delivered by the author himself, but writ- 
ten by him for others. The Athenians had no 
distinct class of men, like the English bar, whose 
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business and privilege it was to be heard on be- 
half of their clients. If a man felt himself incom- — 
petent to address the court, he was at liberty to 
require the assistance of any friend he pleased to 
speak for him; or he might open the case him- 
self, and procure a more experienced person to 
finish it. The more usual and approved course, 
however, was, for the party to conduct his own 
case from beginning to end; and the counsel, (if 
he retained any), merely prepared his speech out 
of court. This may in some measure account for 
certain peculiarities of style, which the reader will 
not fail to observe, and which would appear strange 
in the address of counsel to an English jury, but 
are suitable enough to the language of an Athe- 
nian, pleading his own cause before his country- 
men. 

There is, attached to these relics of forensic 
oratory, an interest independent of their value as 
pieces of composition. They give us, more than 
any other of the records of antiquity, an insight 
into the private affairs of the Athenian people. 
Here we see the citizen of Athens, not as depicted 
by Thucydides, in the assembly or the camp; 
not caricatured, as by Aristophanes, but in his 
real and individual character, in all the relations 
of social and active life; in the corn market, or 
on the exchange; in the factory or the banking- 
house; attending to his farm in the country, or 
negotiating in the harbour with merchants and 
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shipowners; assisting at the registration of a birth, 
or surrounded by friends on his death bed, and 
making his last will and testament. Any thing 
which tends to throw light upon the history of a 
people, who haye exercised so important an influ- 
ence over the destinies of mankind, cannot fail 
to excite our curiosity; but no part of history is 
more instructive or pleasing than that which brings 
us behind the curtain of society, exhibiting to us 
men as they are seen in domestic life, in their 


dealings and intercourse with their neighbours. 


The Athenians were the first people who ap- 
pear to have paid much attention to mercantile 
law. After the defeat of the Persians, and the 
establishment of its naval power, Athens became 
the great centre of the commercial world. Foreign- 
ers from all parts flocked thither. The beauty of 
the place, the magnificence of its public buildings, 
theatres, shows, and entertainments; the charms 
of its society, arts, and literature; all these were 
powerful - attractions. But, as an emporium of 
trade, Athens possessed natural advantages. Its 
position was central with respect to the rest of 
Greece; its harbours were commodious and so 
placed as to receive vessels during all winds. 
Attica was celebrated for the fineness of its fruits, 
especially figs and olives, and also for its honey. 
The fisheries in the neighbourhood were produc- 
tive. The mines of Laurium, which extended along 
the coast for seven miles, yielded silver, lead, and 
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metallic earths. The quarries of Pentelicus and - 
Hymettus furnished beautiful marble. These were 
the chief articles of native produce exported by 
the Athenians. But their manufactures were in 
great request, especially those of cloth, leather, 
armour, hardware, earthenware, jewellery. They 
imported gold, iron, copper, timber for ship-build- 
ing, leather, wax, tar, and other raw produce from 
the coasts of the Black Sea, and the Mediterra- 
nean; wine from the Augean Islands; carpets and 
fine wool from Phrygia and Miletus. But the 
import of greatest importance to them was corn; 
for the soil of Attica was meagre, and though it 
was highly cultivated, and produced both- wheat 
and barley, it did not produce enough to feed half 
a million of men, which was about the population 
(slaves and all) in the flourishing time of the re- 
public. One third of the corn consumed by this 
people is said to have been imported. It came 
chiefly from Eubcea, Macedonia, Thrace, Pontus, 
Egypt, Syria, and Sicily. There were severe regu- 
lations to insure a plentiful supply of corn, and 
to prevent its exportation. One of their laws was, 
that no Athenian should convey corn to any place 
but Athens. 

While trade was an object of national policy, it 
was far from being disreputable to the individuals 
who carried it on. Cleon, the great demagogue, 
was a tanner. Many most respectable citizens had 
large manufactories, which they superintended them- 
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selves, the manual labour being usually performed 
by slaves. A great number of foreigners resided 
at Athens, solely for the purpose of commerce, 
which they seem to have prosecuted with spirit 
and suecess. The orators draw the most lively 
pictures of the capitalist of their day,—a_ bustling 
active man, full of enterprise, eager to embark in 
any speculation with a reasonable chance of profit; 
yet withal not destitute of wariness and prudence. 
We may observe him lending his money upon 


- some perilous adventure across the sea, yet at the 


same time keeping a sharp eye upon the borrower; 
seeing that the goods, on which his money was 
advanced, were duly put on board; giving direc- 
tions to his correspondent to look to the return 
cargo in the foreign port, and anxiously watching 
for the ship’s arrival home. The same person may 
be seen careful and exact in drawing up his agree- 
ments in writing, making all his payments in the 
presence of witnesses, in short, taking all those 
precautions which are usually adopted by men of 
business, who know how to look to the main 
chance in their worldly affairs. 

The period of greatest prosperity to Athens was 
about half a century before the close of the Sicilian 
war. Conquered by the Peloponnesians and reduced 
to servitude, she again revived after the battle 
of Cnidus; and between that time and the battle 
of Chzeronea she had regained much of her naval 
pre-eminence, and become (at least in point of 
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wealth) the most considerable of the Greek repub- 
lics. But her strength chiefly consisted in the 
weakness of her neighbours. Causes were in ope- 
ration, which were destined once more to reduce 
her to insignificance. Among these may be 
reckoned a general debasement of the national 
character, which unfitted the people to play a great 
part in the theatre of the world. To this I am 
anxious to direct attention, because it is connected 
with the subject before us. The reader of Demos- 
thenes ought to have full information, not only of 
the laws and political institutions, but of the moral 
condition of the Athenians, To appreciate the 
orator, we should know the materials he had to 
work upon; the temper, feelings, prejudices, and 
character of the audience. 

That in the time of Demosthenes the Athenians 
were a degenerate race; that levity and indolence 
had taken the place of patriotism and honourable 
ambition; is matter of history. If the warning 
voice of the orator was able to rouse them from 
their lethargy, to a sense of shame and danger, to 
courage and to exertion; if for a short period, under 
his administration, the arms of Athens seemed to 
prosper, and her hopes to revive; it stands among 
many proofs, how much may be accomplished by 
the efforts of one great mind. Alas! the spark, 
kindled by his breath, was soon extinguished, The 
men, who with a spirit worthy of better days re- 
sisted Philip on the plains of Cheronea, paid divine 
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PREFACE. 7 
honours to the profligate Demetrius, and lodged 
him in one of the apartments of their tutelary 
Goddess. 

The same sort of vices were exhibited in their 
private:as in their public life. With gay and social 
dispositions, they had no firm or high principle. 
Capable of noble sentiments, they had not the 
resolution to act upon them. Generous they were, 
but more generous than just. For one man who 
resembled Aristides, there were thousands .who 
emulated the less noble traits of Themistocles. We 
cannot forget, that even our patriot statesman was 
convicted of taking a bribe. 

The best proof is the internal evidence in the 
writings of the orators themselves. To an obsery- 
ant reader they tell a tale, which cannot be 
mistaken. 

When Demosthenes says, that it was a wonder- 
ful thing to find a merchant who was both honest 
and industrious, we can scarcely give full credence 
to him, considering that Athens was a commercial 
city, and that honesty is the soul of commerce. 
We know however, that the wealth of Athens did 
very rapidly decline after the loss of her mari- 
time power; although a people may thrive as 
traders, without otherwise ranking high in the scale 
of nations. It is therefore not impossible, that 
the bad faith of merchants may have hastened her 
decline. 

It is less what they positively assert, than what 
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they tacitly and indirectly assume of their country- 
men, that ought to make an impression upon us. 
When a man labours to convince a jury, that it is 
their immediate interest to decide in his fayour, 
we cannot fail to see, that he pays an ill comphi- 
ment to their integrity, at a time when he least 
wishes to offend them. This was a common prac- 
tice at Athens, as 1 shall shew hereafter. 

Demosthenes relates, that a person compro- 
mised an action brought against him by his wards, 
for fear of the advantages they derived from their 
youth and situation. “ These” (says he to the 
jury) “are circumstances which, all men agree, 
have more weight with you, than the right and 
justice’ of the case.” Dared he have said this to 
upright judges, or to men anxious to be thought so ¢ 

JEschines, on the trial of Timarchus, accuses 
our author, who was engaged for the defence, of 
having swindled a young man of fortune out of 
three talents. This charge, which he does not 
attempt to prove, was wholly irrelevant to the pro- 
ceedings. If it was well founded, what must have 
been the state of society, in which a man, so stigma- 
tized, could arrive at the highest honours? If it 
was untrue, as we may presume it was, what can 
we think of the audience, who could be expected 
to listen to such wanton calumnies ? 


1 Literally “‘than strong points, or equities.” The force in 
the Greek lies in the adjective, signifying, “that it would take 
very strong arguments indeed to outweigh, &c.’’ which amounts to 
the expression in the text. Speech against Nausimachus. 
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This is one of many examples. A practice 
seems to have been established in courts of justice, 
of dealing out wholesale abuse upon every one con- 
nected with the adversary. The heaviest charges 
are made, without proof, and with an appeal to the 
credulity of the audience, as though such things were 
familiar to them, and not at all improbable. The 
parties in a civil action accuse each other of con- 
spiracy, and denounce the witnesses as perjured, 
with a nonchalance, which the more surprises us, 
when we reflect on the different practice in our own 
courts ; where it is a maxim with counsel, to recon- 
cile contradictory evidence (if possible,) and never 
to make an unnecessary attack upon the adverse 
witnesses, for fear of offending the jury. 

While we make some allowance for personal 
feeling, we must not forget, that all this intempe- 
rance of language, all this bitter invective, which 
occurs in the Attic speeches, was not poured out 
in the wrath or excitement of the moment, but was 
the artful composition of the pleader, calmly reflect- 
ing upon the circumstances of the case, planning 
in his closet the whole scheme of operations, and 
judging from his experience of human nature, what 
were the topics most advantageous to be urged. 

The orators concur in preferring circumstantial 
evidence to direct, and the testimony of slaves 
(who could be put to the torture) to that of free- 
men. Iszus, Isocrates, and Demosthenes unite in 
asserting, that the torture is the very best means of 
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extracting the truth. It was usual for the parties 
to challenge each other to give up their slaves, to 
be questioned as to any facts within their know- 
ledge ; if either party refused, it was ascribed to 
a fear of the truth coming out. Iszeus thus reasons 
upon his adversary’s refusal:—‘‘The defendant, who 
now calls upon you to believe his witnesses, de- 
clined the examination by torture. If this be so, 
can you doubt that his witnesses are foresworn, 
when he shrank from so infallible a test?” There 
could be no colour for such an argument, unless the 
credit of freemen had been at a low ebb. 

We are told, that Athens swarmed with in- 
formers and false witnesses, each of whom had his 
price. We can more readily believe, that social 
and political ties were stronger than those of moral 
obligation, and that truth was often sacrificed to 
friendship. The spirit of party ran so high at 
Athens, that even the courts of justice were not 
free from it. A word, which (according to its 
natural import) might signify the whole prepara- 
tion for conducting a cause, was understood in a 
more limited sense to signify a troop of friends, 
who by their appearance in court, as well as by 
open intercession or pleading, endeavoured to in- 
fluence the jury’. It was but a slight step from 
the advocate to the witness. 


1 Παρασκευη. Lycurgus (on the prosecution of Leocraies ) 
comments severely on the practice. Cicero, speaking of his own 
time, says: Non una est ratio defensionis ea, que posita est in 
oratione. Omnes qui adsunt, qui laborant, qui salvum volunt, 
pro sua parte atque auctoritate defendunt. 
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The sanctity of an oath would be less regarded 
where perjury was looked upon more in the light 
of a civil injury than a public offence. The ag- 
grieved party might (for the recovery of his own 
rights) maintain an action against the false wit- 
ness. It is true, the jury were at liberty to dis- 
franchise the defendant if they convicted him; but 
then the cause might be compromised by the plain- 
tiff at any time before the verdict was actually 
pronounced’. 

Let us hear what Cicero* says, making allow- 
ance for the zeal of an advocate: 

Hoe dico de toto genere Grecorum. Tribuo 
illis literas; do multarum artium disciplinam ; non 
adimo sermonis leporem, ingeniorum acumen, di- 
cendi copiam; denique etiam si qua sibi alia su- 
munt, non repugno; testimoniorum religionem et 
fidem nunquam ista natio coluit; totiusque hujusce 
rei quee sit vis, quee auctoritas, quod pondus, ig- 
norant. 

To shew how a man might speculate upon a 
verdict at Athens, and seek to take advantage of 
his own wrong, I subjoin a little narrative; a 
plaintiff's statement of his own case, written for 
him by Demosthenes. 

First be it observed, that when a man died 

2 Of this there is an instance in Iseus (on the estate of 
Dic@ogenes,) after the jury had given their votes, but before 
they were counted. 


3 Pro Flacco. It was sufficient for his argument, to decry 
the Asiatic Greeks. 
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without issue, and the title to his inheritance was 
disputed, the various: claimants were required to 
come before the court and interplead. One trial 
was appointed for all, and the estate was adjudged 
to the person or persons, who appeared to have 
the best title. This was a good regulation enough; 
but there seems to have been mismanagement in 
the details. Each party was allowed a certain 
time for speaking, measured by the water-glass ; 
and there were as many balloting urns for the 
jury, as there were parties in distinct interests. 
Room was thus afforded for collusion, if the weaker 
titles coalesced against the stronger, or if unfounded 
claims were put in, to embarrass the court and 
the opponent. The adjudication was not final. 
New claimants, who by absence, or some other 
reason, were prevented from trying their right 
before, might at any time come in and sue the 
successful party. 

Conon, a relation of the plaintiff, died without 
issue. The plaintiff sent for his brother in law, 
Olympiodorus, to assist him in performing the last 
offices to the deceased. He attended as desired, 
and took occasion to mention, that his mother was 
related to Conon, and he considered himself en- 
titled to a share in the inheritance. This asto- 
nished the plaintiff, who knew the claim to be 
unfounded. A warm dispute ensued, but ended 
in a compromise, and an agreement to share the 
deceased’s property between them. The terms 
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were reduced to writing; they bound themselves 
to make a fair and equal division, and to take all 
measures in concert for the preservation of the 
estate. This last clause was dictated by a well- 
grounded apprehension, that other persons would 
put in claims, and especially Callippus, the plain- 
tiff’s brother, who was at that time abroad. Claim- 
ants, in fact, soon appeared, and among others 
Callippus, who demanded a moiety of the estate. 
Olympiodorus and the plaintiff determined to .re- 
-sist them all; and it was settled that the former 
should make title to the whole inheritance, the 
latter to a moiety. The parties were called before 
the court in the usual way; but, just as the trial 
was coming on, our confederates (such was the 
number of claimants, and the suddenness of their 
appearance) found themselves unprepared with their 
case. They then deliberated how they could get 
the trial put off, and (says the plaintiff) “by good 
luck it so happened, the Athenians were persuaded 
to send troops into Acarnania, and Olympiodorus 
was compelled to join the army.” The cause, how- 
ever, came on. The plaintiff made an affidavit, 
stating the absence of Olympiodorus, and the cause 
thereof; on the other hand it was sworn, that he 
had gone abroad for delay; the latter view of the 
ease being taken by the jury, the trial proceeded, 
and the plaintiff declining to defend for the moiety, 
judgment was given for some of the other parties. 
On the return of Olympiodorus, he and the plain- 
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tiff instantly took measures for the recovery of the . 
estate; and they resolved to proceed as before, 

putting in separate claims, but secretly co-operating 

with each other. This was done. The holders 

of the estate are again brought into court, to try 

the title. Olympiodorus produces false evidence, 

which the plaintiff, appearing ostensibly as a dis- 

tinct party, supports and corroborates; and by 

this means he obtains a verdict. Upon taking 

possession, he is required by the plaintiff to give 

him his share, in pursuance of the agreement. 
This he refuses to do, and the plaintiff thereupon 

commences an action against him. 

Such is the plaintiff's own account of the trans- 
action; and, in so far as he criminates himself, 
it may be relied on as correct. The facts, thus 
admitted, would in this country have stamped him 
with infamy, and subjected him to penalties for 
a misdemeanor; yet he calmly urges them as the 
foundation of a legal demand, and seeks to recover 
contribution from his partner in fraud. 

If the tone of moral feeling at Athens was 
thus relaxed, it was the more necessary to guard 
against human frailty by a good system of juris- 
prudence. We are not so surprised at corruption 
of morals, among a people who had no sound re- 
ligious belief; but when we consider the wisdom 
of their legislator, the number of their laws, and 
the various minute provisions which they con- 
tained, we cannot help wondering that no better 
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system was devised for the administration of jus- 
tice. 

Athens seriously felt the want of a permanent 
civil tribunal, composed of men conversant with 
the laws, and responsible for their due execution. 
The magistrate, who presided over the conduct of 
a cause, had no judicial power at the trial; he 
merely regulated matters of form. It was his 
business to examine the parties in the first in- 
stance, to see that the court had jurisdiction to 
try the question in dispute, and to settle certain 
preliminary matters with respect to the pleadings 
and the evidence; and by law, indeed, he had 
power to dismiss the suit, or to quash the pro- 
ceedings, either for want of form or on the merits; 
but, in practice, his discretion was confined within 
very narrow bounds, and he was generally com- 
pelled to bring the cause, in some shape or other, 
into court. The persons, upon whom substantially 
devolved the whole power of decision, were the 
jury, who were chosen (one may almost say) with- 
out any regard to qualification. It is true that, 
whenever a jury was impanelled, they were taken 
(as I shall hereafter explain) from a body of six 
thousand, who had been appointed for the service 
of the current year; but this select body were 
themselves chosen by lot, from the whole body of 
citizens, who were above thirty, and in possession 
of their civil rights. 

To the more strictly political functions of the 
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Athenian juror I forbear to advert. In his ju- 
dicial capacity, in civil as well as criminal causes, 
he performed the office both of our judge and 
juror; he decided on the law as well as the fact; 
so that functions, which in Kngland are kept as 
far as possible distinct, were at Athens united in 
persons who had received no legal training of any 
kind. It may be admitted that if any people, 
without education, ever were qualified to discharge 
such arduous duties, the Athenians were. Na- 
turally quick and clever, their intellects were sharp- 
ened by the habit of attending the courts, theatres, 
and public assemblies, of taking an active part in 
the most important debates, and hearing some of 
the most splendid orators the world ever produced. 
But that any class of men, in the situation of an 
Athenian jury, should have been able faithfully 
and properly to execute the trusts confided to 
them, was altogether out of the nature of things. 
They were sworn to decide according to the writ- 
ten laws, and, where the letter of the law was 
silent, according to the best of their discretion ; 
that is, in the absence of any express provision 
of the legislature, they were required to apply the 
general principles of law to the case before them. 
The latter is often no easy task, even to a well 
educated man, and when the facts of the case are 
all ascertained; how much is the difficulty im- 
creased, when the facts as well as the law have 
to be investigated, It frequently happens in trials 
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at nisi prius in this country, that a mixed question 
of law and fact is presented to the jury, but then 
the judge has previously stated to them his opinion 
upon the points of law, from which they are not 
at liberty to dissent; he has sifted the whole mass 
of evidence, and explained to them its bearing 
upon the issue; and all they have to do is, to 
apply the law, as stated by him, to the facts as 
found by themselves. Yet even under such fa- 
vorable circumstances, with all the assistance οὗ 
an enlightened and experienced person to guide 
and direct them, the decisions of an English jury 
are far from being satisfactory in complicated 
cases; and well it is for the credit of this mode 
of trial, that ignorance and inattention are allowed 
to be sheltered under a general verdict. Doubts 
are entertained by many men, whether the inter- 
vention of a jury is at all desirable in civil cases. 
I think it is; but of this also I feel assured, that 
it would be far better to let the judge decide upon 
issues of fact, than to leave the law to the dis- 
eretion of the jury. 

A charge is brought against the Attic orators, 
that they misquoted the written laws, and some- 
times owed more to their own invention, than to 
the foresight of the lawgiver. It would be strange, 
if they had not done so occasionally. The only 
check upon such a practice would be the vigilance 
of their opponents. How far the documents, which 
are found in their extant speeches, may have suffered 
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by misrecital, we cannot determine, Enough how- 
evér appears on the face of the speeches themselves, 
to mark the unlawyerlike character of the bench. 

In the speech of an advocate we look, not for 
convincing, but for plausible argument. If this be 
wanting, we form a lower opinion either of him or 
of his judges. Never was the art of persuasion more 
assiduously cultivated, than by the Athenian adyo- 
cate. No man better understood how to reason, 
either on fact or law. When he descends to absurd 
puerilities, we conclude, he knew the weakness 
both of the cause and the audience. 

We are not therefore surprised, at finding in 
Demosthenes a mixture of truth and paradox, close 
reasoning and frivolous argumentation. There is 
indeed a striking difference in this respect, between 
the political and the forensic speeches. In both 
he adapted himself to circumstances ; but in the 
latter it most frequently happens that he stoops 
to conquer. In politics he was generally right, 
and in earnest; in the cause of a client, we may 
presume that he was often on the wrong side. But 
besides this, his hearers more fully appreciated the 
arguments of the statesman, than those of the pleader. 
War and peace, treaties and alliances, measures 
affecting the national safety and glory, were familiar 
and suitable to their understanding. They could 
easily follow the speaker, and were not so easily 
misled by him. On such topics, the force of elo- 
quence itself takes a right direction; an appeal to 
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the feelings, is often an appeal to truth. Not so 
in questions that arise in a court of law. To decide 
these correctly, something more is required than 
quickness of comprehension, or even honesty of 
purpose.» A calm and composed temper; a mind 
well cultivated and disciplined, are essential to a 
judge. To descend from general principles to par- 
ticulars; to examine intricate details, uninteresting 
to all but the parties, is not the least wearisome 
portion of his duty. Yet justice cannot be done 
between man and man, without a thorough and 
minute investigation of the points at issue between 
them. For this the Athenian was not so well 
qualified. He had more vivacity than patience, 
more energy of soul than solidity of judgment. 
With a taste for rhetoric, he was apt to be deceived 
by it. He could detect a solecism, where a sophism 
would escape him ; and would admire the harmony 
of a well turned period, while he discerned not the 
merits of a cause. 

The number of the jury (commonly five hundred, 
and often a thousand or more) was inconvenient 
for the dispatch of business, though it might have 
the effect of preventing bribery. But it led to 
some peculiar evils. 

The anxiety to arrive at a proper decision must 
have been lessened, in proportion as the responsi- 
bility was divided. No individual could hope by 
means of his own suffrage to secure a righteous 
judgment, and the shame of an unjust one was 
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nothing, when so many shared in it. They voted 
by ballot, and the verdict was determined by a 
majority of votes. Lycurgus had ground for appre- 
hension, when he said: ‘remember, though each 
of you will vote in secret, he cannot conceal his 
intention from the Gods.” 

Taken from a small population, it frequently 
happened, that many of the jurors were acquainted 
not only with the parties, but also. with the facts 
and circumstances of the case. Hence it became 
a practice, in a bad case, and for lack of better 
evidence, to appeal to the knowledge of the jury; 
an uncertain and dangerous medium of proof, 
which the policy of the English law rejects and 
declares to be illegal. 1 do not, indeed, believe 
that it was recognized as strictly regular at Athens, 
much less as a substitute for fair and open tes- 
timony; and it is clear, that her quick sighted 
orators perceived the mischiefs it occasioned. How- 
ever, it crept in and became common, owing to 
the want of attention to rules of evidence, and 
the peculiar constitution of the courts. We have 
a remarkable instance of this in the speech of 
Alschines on the trial of Timarchus. The latter 
was charged with an atrocious crime ; his accuser, 
having no direct means of proving it, refers to 
the general notoriety of his guilt, and says: ‘such 
is the testimony given by the whole people of 
Athens, and it is not meet that they should be 
convicted of perjury.” Again he says: “‘take for 
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example the council of Areopagus, the strictest 
tribunal in the city. Many have I seen convicted 
before that court, who spoke exceedingly well and 
produced witnesses ; others I have known to suc- 
ceed, who spoke very badly and offered no evidence. 
The judgments of that council are not formed 
from the speeches and witnesses alone, but are 
the result of ther own knowledge and inquiry ; 
therefore it has ever continued to hold the highest 
reputation in this republic. In the same manner 
ought you, Athenians, to pass sentence now. Let 
nothing weigh with you so much as your own 
knowledge and impression respecting the conduct . 
of Timarchus; and, in forming your opinions, look 
to the past rather than to the present time. The 
reports which were spread in former times about 
Timarchus and his mode of life, were founded in 
truth ; whereas the statements, which you will hear 
to day, are concerted to deceive you at the trial. 
Upon these principles give your judgment, having 
regard to length of time and to truth, and to the 
facts within your own knowledge.” Then he dilates 
on the efficacy of Fame or Rumour, who was wor- 
shipped as a goddess at Athens, and quotes verses 
in praise of her from Hesiod, Homer, and Euripides. 
It would have been better, had he borne in mind 
the sentiment expressed by the Roman poet: 
Fama, malwm quo non aliud velocius ullum, 

The court of Areopagus, whose proceedings 

are thus described by Afschines, had in fact fallen 
2—2 
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into disrepute long before his time. In an earlier 
period, it had exercised not only a criminal juris- 
diction, but a sort of censorial authority over the 
morals of the people; and though its functions 
were somewhat arbitrary, it possessed a consider- 
able share of public confidence. Its decline was 
principally owing to the aristocratical nature of 
its constitution, which was thought to be incom- 
patible with popular government. | Isocrates, on 
this very account, advised the restoration of its 
ancient powers, as the best means of curbing the 
licentiousness of the democracy, and reforming the 
national character. As to the probable effect of 
such a scheme, had it been carried into execution, 
it would be of little use to speculate. Perhaps 
it might have been only the exchange of one 
tyranny for another. Men, fit to be invested with 
such inquisitorial powers, are not to be found ex- 
cept in a virtuous republic. At all events, the 
disease must have been desperate to which such 
a remedy could be applied with advantage. 

It cannot be denied, that the observance of 
strict rules in the examination of witnesses, and 
the production of evidence, leads . occasionally to 
an exclusion of the truth and a denial of justice. 
The searching scrutiny of the star chamber or the 
inquisition may discover that, which eludes the vigi- 
lance of the Saxon tribunal. There is sometimes 
abundant moral persuasion of a fact, of which 
there exists no legal proof. Many a prisoner has 
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been acquitted after a confession of his crime, be- 
cause that confession was improperly extorted and 
could not be given in evidence. An agreement, 
which has been committed to writing, is capable 
of being: proved by parol, and perhaps by means 
equally satisfactory; yet this is not allowed, if 
the writing might have been produced. <A state- 
ment, which the witness has received from one, in 
whose word he has good reason to place implicit 
confidence, is not suffered to be repeated in: a 
court of law, because it is hearsay. These and 
other such inconveniences, the necessary conse- 
quence of adhering to general rules, have led some 
people to think that every species of proof ought 
to be admitted, the judge or the jury being left 
to form their own estimate of its value. The same 
considerations have had their weight in inducing 
others to go much further, and to establish the 
torture, the questioning of the accused, and va- 
rious other summary and arbitrary proceedings. 
Our own ancestors have wisely foreseen, that it 
is impossible to. remove every impediment to the 
eourse of: judicial inquiry, without reposing in its 
managers a most dangerous discretionary power. 
They saw the necessity of guarding as well against 
the encroachment of the judge, as against the men- 
tal infirmity of the jury. They knew that men 
are but too ready to jump to conclusions upon 
slight and insufficient grounds; that a bench of 
twelve men, taken not from the best educated por- 
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tion of the community, may be very useful for, 
certain purposes, but that its utility would be im- 
paired, if it were too much exposed to the chances 
of error or the influence of prejudice. They de- 
sired, not only that the administration of justice 
should be pure, but that it should be generally 
believed to be so; and they were aware, that no- 
thing tends more to secure publie confidence, than 
a steady observance of rules and principles, and 
a system of deliberate caution, throughout the 
whole of the judicial proceedings. It is perhaps 
superfluous to address to Englishmen a serious 
refutation of those men’s opinions, who would wish 
to exchange our own careful and considerate mode 
of trial for the more expeditious, or the more un- 
scrupulous methods adopted by other nations. One 
argument alone convinces me of the expediency of 
a strict adherence to rules of evidence. A con- 
trary practice would lead to a loose and careless 
mode of transacting business; this would produce 
an infinity of misunderstandings and disputes, and 
a vast increase of litigation, to the detriment of 
all honest persons, and the no small profit of the 
evil disposed and designing. Take for example 
the case of written instruments. They would be 
of comparatively small value, if proofs of an in- 
ferior nature were generally admitted, I will not 
say as equivalent, but as supplementary to and 
explanatory of them. Those safeguards, with which 
a prudent man may now effectually arm himself 
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against the negligence and the dishonesty of his 
neighbours, would then afford but a precarious 
and inadequate protection; he would still be ex- 
posed to the mercy of ‘frail memories, hazardous 
conjecture, and premeditated falsehood. I need 
hardly add, that a latitude of discretion, as to the 
admission of proofs in criminal trials, might be 
productive of still more serious mischief. The 
occasional impunity of. the guilty is not so fatal 
to society, as the perpetual insecurity of the in- 
nocent. 

It is singular enough, that in the early times 
of our own history it was considered desirable, to 
have a jury who had some acquaintance with the 
parties and witnesses; and therefore it was usual 
to summon them from the neighbourhood of the 
place where the cause of action arose. A certain 
number were by law required to be returned from 
the hundred where that place was situated, or else 
the array might be challenged for want of hun- 
dredors. Gradually the legislature became sensible of 
the evils of this practice. By various statutes, the 
last of which was passed in the reign of George the . 
Second, the rule as to the hundredors was abolished, 
and the jury are now permitted to be taken from 
the body of the county. It may still, and some- 
times does happen, that our juries possess private 
information respecting the facts of the case to be 
tried by them; however, they are always charged 
to attend only to the evidence given at the trial ; 
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and happily their small number, and the discre- 
tion exercised by the judges in changing the venue, 
render such charge, in the great majority of cases, 
wholly unnecessary. 

The Athenian jurors, being so numerous, were 
not able to confer and communicate with each 
other, as the English do, and therefore were 
more liable to be deceived by bold assertions, 
commencing thus: “‘ gentlemen, you are of course 
aware,” or “1 presume, none of you is ignorant.” 
Demosthenes thus cautions his audience against 
being deluded by expressions of this kind: “I en- 
treat you, gentlemen of the jury, not to be con- 
founded by the clamour of my opponent. He is 
a person of much vehemence and boldness, and 
such a knave, that, whatever he has no wit- 
nesses to prove, he will say is well known to 
you; an artifice which all men resort to, who are 
at a loss for sound argument. If now he should 
attempt to play this trick, stop and question him 
closely. If any one of you is ignorant of a fact, 
don’t let him fancy his neighbour is acquainted 
with it. Require the plaintiff to give clear proof 
of every thing which he asserts, and don’t suffer 
him to shirk the truth, by appealing to your know- 
ledge in support of his own fabrications.” 

Another source of evil at Athens was, the pay- 
ing the jury by fees for every sitting. The sum 
indeed was small, (about five pence each;) and 
there might have been no harm, had the same 
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persons not often been summoned ; but the fre- 
quency of their sittings, and the humble station 
of life from which they were taken, rendered even 
this pittance an object to them. Here then was 
a strong incentive in the breast of the judge, to 
draw as many suitors as possible to the court, and 
to encourage a litigating spirit among the people. 
Isocrates complains, that the citizens stayed at 
home to sit as judges, instead of manning the 
ships of war. The temper of this class of men ‘is 
amusingly ridiculed by the comic poet who lived 
among them; but we need not go back to him, to 
discover the mischievous effects of a system, which 
enables a judge to live upon the plunder of unhappy 
defendants. Human nature is not entirely changed 
since the time of Aristophanes. We have courts 
in our own country, where the judges are paid by 
fees, (instead of salaries,) and where, if the defend- 
ant succeeds once in a dozen times, it is a miracle. 
I allude to those petty establishments for the re- 
covery of small debts, in which professional persons 
are not allowed to appear, and which consequently 
are not under the surveillance of the public ; where 
the practice is to permit a plaintiff, by means of 
his own unsupported testimony, to put the sum of 
forty shillings into his own pocket. These, which 
are sometimes called courts of conscience, ought 
more properly to be styled courts of perjury. 
The bias in favour of plaintiffs at Athens might 
certainly be counteracted by other means. I have 
2—5 
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already alluded to the custom of bringing friends’ 


into court to influence the jury. Plutarch re- 
lates, that Themistocles approved of this, and said : 
‘heaven forbid that, if I were on the bench, I 
should not favour a friend more than a stranger.” 
In a city like Athens it was impossible, that a 
bench of five hundred men could be wholly impar- 
tial. Many of them might be acquainted with the 
parties, or their friends, or might, for political 
reasons, be prejudiced in favour of one side or the 
other. Hence we find the speakers so often travel- 
ling out of the record, to make reflections on the 
private character, or even upon the personal habits 
and demeanour of their opponents. The most 
successful charge to bring forward was, a lack of 
zeal for the commonwealth in serving offices and 
paying taxes; while nothing more tended to 
conciliate the good will of the audience, than a 
character for liberality in such matters. I will 
present the reader with a few specimens of this 
style of argument. 

Demosthenes, seeking to recover a sum of ten 
talents, due to him from his guardian, suggests 
that, if he obtained a verdict, he should defray 
the public charges incident to such a property ; 
whereas, the defendant’s case being, that he had 
no such fund in his possession, it was his interest 
to conceal it, and therefore, if he (the defendant) 
obtained a verdict, there would be a large capital 
contributing nothing to the state. To exhibit this 
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argument in its true light, we may suppose a man 
addressing a jury of his creditors, aud urging them 
to award him a large amount of damages, to furnish 
assets for the payment of his debts. This is a 
somewhat stronger case, but the principle of the 
reasoning is the same. 

In the defence of Phormio, he calls witnesses, 
to contrast the virtues of his client with the bad 
disposition and malpractices of the plaintiff; shew- 
ing that the latter had brought vexatious actions 
and prosecutions against a variety of persons, 
whereas the defendant had done many acts of gene- 
rosity, both public and private; and he reminds 
the jury, that the property in dispute would be 
much more serviceable to them in the hands of 
Phormio, who was always so kind to those who 
desired his assistance. 

The following . passage is taken from the case 
of Pantznetus against Nicobulus : 

‘‘When any one asks the plaintiff, what he 
will have to allege against me, he says:—‘‘ The 
Athenians hate usurers; Nicobulus is an odious sort 
of person; he walks fast, speaks loud, and carries 
a stick. All this is in my favour.”"—He is not 
ashamed to talk in this style; as if his hearers 
did not understand, that such is the reasoning, not 
of an injured man, but of a false accuser. That 
persons who lend money at interest are guilty of 
injustice, I deny ; though I am not surprised that 
you regard with displeasure a certain class of them, 
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who make a trade of it, and sacrifice every feeling ° 
of humanity to a lust for gain. I myself have been 

a borrower of money, as well as a lender to the 

plaintiff, and therefore I am not ignorant, nor very 

fond, of that class of persons; at the same time, 

I never defraud or bring vexatious actions against 

them. I cannot see why a man like myself, who 

has earned a livelihood by mercantile adventure, 

and lends at interest his small profits, for the pur- 

pose of accommodating his friends as well as of 
employing capital, should be set down as belonging 

to that hateful class; unless indeed the plaintiff 
means to contend, that whoever lends money to 

him, ought to incur the displeasure of the public. 

Read the evidence, that the jury may see how I 

behave to my creditors, as well as to those who 

apply to me for assistance. [Evidence is read. |} 

Such is the character which I, the quick walker, 

bear, and such is the conduct of Pantzenetus, the 

man of the slow and genteel pace.” 

In an action against a banker to recover a 
deposit, the plaintiff, (a merchant from Pontus, 
whose speech was composed by Isocrates,) pro- 
duces a letter written in his favour by Satyrus, 
the sovereign of that country, whose minister the 
plaintiff’s father was; and reminds the Athenians 
of the numerous acts of kindness which Satyrus 
and his father had done them, by sending corn 
to Athens in times of scarcity. 

So, in the case of Chrysippus against Phormio, 
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Demosthenes (for the plaintiff) boasts of three 
critical occasions, upon which he had rendered 
assistance to the state; once, when Alexander 
marched to Thebes, and he advanced a talent for 
the public service; another time, when corn had 
risen to sixteen drachms a measure, and he im- 
ported above ten thousand measures, and sold them 
at five drachms, the average price; a third time, 
when he and his brother gave a talent to the 
people to buy bread. He makes the plaintiff call 
witnesses to prove all this, and then say: “surely 
you cannot believe, that I should act thus gene- 
rously to gain your good opinion, and then bring 
a false accusation against Phormio, to forfeit the 
character I enjoy.” 

The above five examples are taken from speeches 
in civil actions. On political trials, that a body, 
who more resembled a popular committee than a 
bench of judges, should be swayed by selfish mo- 
tives, is less surprising. 

How far, indeed, such arguments prevailed with 
the audience, we cannot precisely tell. The orators 
could appeal to something more rational, when it 
suited them. The same men, who resort to base 
arts for their own purposes, expose them when used 
by the adversary. But who shall wonder at this ‘ 
The love of justice is natural to man, and will, 
under all circumstances, exert some influence over 
him. If it cannot outweigh everything else, it will 
turn the scale when evenly balanced. The most 
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corrupt judge is glad of an excuse for his decision. 
So long as the forms of law are preserved, people 
will struggle as hard for their rights, as if they 
were sure of obtaining them. 

Xenophon, who has drawn a lively (but per- 
haps exaggerated) picture of the vices of his 
countrymen, makes the following charge against 
them, which I give in his own words!: 

“Some persons complain, that a man often 
waits a twelvemonth at Athens, before he can 
obtain an audience of the senate, or the popular 
assembly. The fact is, they have so much to do 
there, that it is impossible to attend to every 
man’s application; some therefore are compelled 
to go away unheard. How could it be otherwise, 
when there are more feasts and holidays at Athens, 
than in any other Greek city; (during which it is 
not easy to attend to affairs of state;) and they 
have more actions, prosecutions, and scrutinies of 
magistrates’ accounts, than all the rest of Greece 
put together? Then the senate is engaged in 
deliberating about war and supplies, measures of 
legislation, domestic and foreign occurrences; in 
receiving tribute, and looking after the arsenals 
and the service of the temples. Is it wonderful, 
that, with so many occupations, they cannot give 
their time to every body? It is said indeed, that 
any man may obtain a hearing, either of the se- 


1 T assume that Xenophon wrote the treatise on the Athenian 
republic. It is not unlike his style, and speaks his sentiments. 
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nate or the people, by means of a bribe. I am 
free to admit, that a vast deal of business at Athens 
is done for money; and I believe that a still larger 
quantity might be done, if more money were given ; 
but this I know, that not for any amount of gold 
and silver, that could be offered, would it be pos- 
sible for the Athenians to transact all the business 
that is brought before them.” 

Another passage from the same author is worthy 
_ of our attention. 

It was the policy of the Athenians, while 
they possessed the empire of the sea, to compel 
their subjects in the A‘gean islands to send their 
causes to be tried at Athens. By this means 
(says Xenophon) great advantages accrued to the 
imperial city. In the first place, the revenue was 
increased by the payment of suitors’ fees and har- 
bour dues. Secondly, the influx of strangers fur- 
nished employment for a great number of citizens. 
But the chicf advantage was this; that the Athe- 
nians, under colour of a jurisdiction, really exer- 
cised a political power. They preserved their 
ascendancy over the subject states, by favouring 
those parties who were most active in promoting 
their interest. A foreign tribunal might have done 
just the reverse; favoured the enemies, and sacri- 
ficed the friends of Athens. Besides, if the allies 
had been suffered to have domestic courts, the only 
class of Athenians, to whom they paid respect, 
would have been the generals and ambassadors ; 
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the sovereign people they would have disregarded. 
Being obliged to come to Athens for justice, they 
found it necessary to court the populace, who filled 
the judicial benches, and who loved nothing better 
than the servile flattery of the suitors. 

That many of the evils, which we have noticed 
in the judicial system of Athens, were in fact 
interwoven with her whole system of government, 
is beyond a doubt. How far they were necessarily 
connected with her form of polity, is another ques- 
tion. To us, at the present day, nothing appears 
to have been easier, than to establish a jury of 
ten or twelve men, and to give to the superin- 
tending magistrate the power of deciding the law; 
a measure, which could hardly have been dangerous 
in a state, where every magistrate was liable at 
the end of the year to give an account of his 
administration. However, it is useless for us to 
speculate on such a matter. Let us content 
ourselves with pointing out the errors of the 
system which existed. 

Legislation may be divided into two parts ; that 
which defines the rights of persons and of property, 
and that which provides the means of preserving 
them. The laws themselves may be well framed, 
but are of little use, unless an effectual method 
be devised for carrying them into operation. On 
the other hand, an indifferent code of laws may 
work well enough for the exigencies of a state, 
if they be skilfully and honestly administered. In 
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a great variety of cases it is wholly immaterial, 
what the particular rule of law is; whether this 
or that person, or class of persons, is entitled to 
certain privileges ; but it is of essential importance, 
that all men should understand the nature of their 
respective rights, and feel a confidence in their 
being properly secured to them. For this purpose 
there is wanted, not only a firm executive, but a 
skilful judicial power; judges acting on fixed and 
known principles, and in regular cooperation with 
each other. This part of state economy was the 
least understood by the Greeks. Solon legislated 
for a people not yet commercial, almost in the in- 
fancy of civilisation, who appeared to have but 
little need of the refinements of jurisprudence. 
When he gave to the lowest class the right to 
sit upon the bench, he did not foresee the con- 
sequences, 

To carry democracy into the justice hall was, 
indeed a gross error. A popular assembly, how- 
ever useful it may be for the transaction of state 
business, is wholly unfit for judicial duties, and 
ought never to be entrusted with them, except in 
those cases where the state is immediately con- 
cerned. Solon (I believe) intended, that the ma- 
gistrate should have a large discretionary power in 
the conduct of causes; but this was afterwards re- 
strained, as the people became more arbitrary, 
and eager for the advantages which they thought 
their jurisdiction conferred upon them. 
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Xenophon represents the corrupt practice of 
Athenian courts, as a well concerted scheme for 
the maintenance of democracy. The people (he 
tells us) well knew the difference between good 
and bad, but preferred the latter, as being more 
conducive to their interests. Confiscation, plunder, 
and oppression were (according to him) essential to 
the existence of the constitution. He denounces 
democracy itself, but praises the sagacity of the 
Athenians, for contriving to keep up a set of 
abuses, which were a necessary part of the ma- 
chinery for carrying on the government. This is 
to write like a political enemy, not an historian. 
A scheme of establishing popular supremacy upon 
the ruin of all that is great and good never en- 
tered the head of any but the wildest fanatic ; 
certainly, no such scheme was deliberately acted 
on by the Athenians. If it had been, the republic 
could not have lasted for ten years; whereas it 
flourished for upwards of a century, and, during 
that period, men of high reputation and ability 
presided from time to time in every department 
of public affairs. 

The politicians of that age were divided in 
their choice between oligarchy and democracy. A 
preference of the one involved a detestation of the 
other. Xenophon loved an oligarchy, and there- 
fore, in commenting upon much that was faulty 
in the proceedings of his countrymen, he charges 
every thing to their form of government, and no- 
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thing to other causes. Pursuing his own theory, 
he believed that it was essential to a democracy, 
that there should be no properly constituted courts 
of justice, and that the life and property of the 
richer citizens should be insecure. The Greeks 
in general had no notion of a well tempered go- 
vernment. They ran mad after names; the few 
and the many, the rabble and the elite, tyranny and 
Freedom ; caring more for the watchword of party, 
than for the true end of all political institutions. 
In truth, less depends upon the mere principle of 
a commonwealth, than upon its skilful adaptation 
to the wants and habits of those who live under 
it; and, in this view, I can see much to praise 
in the lines of Pope: 

For forms of government let fools contest; 

That which is best administered is best. 

Athens, after all, was better governed, and 
conferred more social happiness upon her people, 
than any other of the Grecian states. If we com- 
pare her republic with what it might have been, 
we shall find it exceedingly imperfect ; but if we 
compare it with others of the same time, we can- 
not approve of the unqualified condemnation of 
Xenophon. It might be shown, that the Athe- 
nians erred more in departing from, than in ad- 
hering to, the spirit of Solon’s laws; and owed 
their decline less to their craft in upholding de- 
mocracy, than to their mismanagement of its de- 
tails. 
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The evils of the judicial system were not all 
at once fully developed; they went hand in hand 
with the increase of national immorality. That 
at one time (I speak of the more flourishing pe- 
riod of the republic) justice must have been de- 
cently administered, and protection afforded to 
property, is clear from the fact that large for- 
tunes were amassed and enjoyed at Athens, that 
merchants flocked to her port, and that the city 
was selected as a favourite place of residence by 
a multitude of foreigners. 

There is a passage, worthy of remark, in the 
speech of Isocrates on the exchange of estates, where 
he says: ‘* When I was a boy, wealth was con- 
sidered so secure and honourable, that all men 
gave themselves out to be richer than they really 
were. Now, to be wealthy is a crime, and a man 
must clear himself of the charge, if he wishes to 
remain in safety.” Isocrates wrote this at the 
age of eighty two; and if the statement could be 
relied on, it would mark the period of an im- 
portant revolution in Athenian affairs. He wrote 
it, however, in no very good humour; and it may 
perhaps be said, that he praises by-gone times at 
the expense of his own. 

The foresight of human lawgivers was unable 
to provide against that corruption of morals, which 
is more certain to undermine the prosperity of a 
nation, than political errors and misfortunes. [μ6- 
gislation and jurispudence are of no avail, in the 
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absence of a sound state of public opinion. This 
alone can insure the good conduct of those who 
have to execute and maintain the laws. In the 
administration of justice, how much depends on 
the integrity of the various individuals concerned 
in it. The magistrate, the lawyer, the witness, 
and the judge, have their respective duties to 
perform in reference to a common object; any 
one of them, by a breach of the trust reposed 
in him, may frustrate the good intention of the 
others; and all are disposed to exert themselves 
the more, from the certainty of an active co- 
operation. So it is in every institution of society. 
No system of checks or precautions can work 
thoroughly well, unless man himself be found 
worthy of trust. The discipline of life is like 
that of an army. Every one must be confident 
in the support of his neighbour, to enable him 
firmly and steadily to fight the battle of virtue. 
In a good army there are many cowards, who 
fight, or appear to fight, as well as the brave, 
because they know the temper of their comrades, 

In the ancient world, it seems, mankind grew 
more depraved, as they became more civilised, and 
adopted the elegancies and refinements of life. 
Wealth introduced vicious tastes, and the infec- 
tion spread from the higher classes to the lower. 
The moralist declaimed against luxury, and sighed 
for the rude simplicity of his forefathers. If in 
modern times the same causes have not produced 
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the same effects, it may be that religion, with 
purer principles and motives, acts upon the heart 
and the understanding as a preservative against 
corruption. 

To the decline of Athens peculiar causes con- 
tributed, which I may date from the beginning of 
the Peloponnesian war. The country being in 
possession of the enemy, a rural population was 
crowded into the city, and either thrown out of 
employment, or engaged in pursuits that changed, 
and did not improve, their character. ‘Then was 
the old farmer glad to earn his few obols in 
the Heliza; the stout yeoman became the senti- 
nel of the garrison, or the sans culotte of the 
Pireus. Then came the plague, with all its de- 
moralizing effects; then the calamities of the war, 
and the intestine commotions at its close. The 
wrongs suffered by the people during the inter- 
regnum of the oligarchy, and still more under the 
tyranny imposed by the Lacedemonians, roused 
the vindictive feelings of their nature, and kept 
alive a restless mistrust and jealousy against all 
men, whom, by reason of their wealth, station, or 
talents, they suspected to be desirous of innoya- 
tion. Peace and the commonwealth were restored ; 
but Athens was no longer the same. To recruit 
her population, thinned by the ravages of war, 
she had been compelled to naturalize a multitude 
of slaves and foreigners, whose admixture cor- 
rupted her blood, her manners, and her language. 
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A love of shows, festivals, and idle pleasures, im- 
paired the courage and industry of the people. 
This led to the disuse of military service, and 
employment of mercenary troops; the citizens re- 
maining at home, to receive fees and largesses. 
The Athenian never possessed the stern virtue of 
the ancient Roman; still he once had a proud 
spirit, and a high sense of national honour. Now 
his pride was lowered, his energies enfeebled ; and, 
at the time to which I am carrying the reader, 
Athens tottered to her fall; Phocion despaired 
of his countrymen, and Demosthenes was unable 
to preserve them. 


DEMOSTHENES AGAINST APHOBUS. 


CASE. 


Txis action was brought by Demosthenes, at 
the age of nineteen, against Aphobus, one of his 
guardians, for abuse of trust in the management 
of his estate. The facts of the case will appear 
from his own statement. He gained his cause, 
and, after some delay, recovered a good portion 
of his property. In the composition of these 
speeches he is said to have been assisted by Isieus ; 
but they were spoken by himself. 

Similar actions were brought against the other 
two guardians, which were probably compromised, 
upon their seeing the result of the first. 
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OPENING SPEECH. 


GENTLEMEN of the jury: If Aphobus had 
been willing to act like an honest man, or to sub- 
mit the matters in dispute between us to the arbi- 
tration of friends, there would have been no need. 
of lawsuits or hostilities. I should then have been 
contented to abide by their decree, which would 
have put an end to all our differences. Since, 
however, the defendant has declined the umpirage 
of persons well acquainted with our affairs, and 
has chosen to come before you, who have but a 
slight knowledge of them, I am compelled to seek 
for redress at your hands. I am aware, gentle- 
men, that it is dangerous for one, who by reason 
of his youth is inexperienced in the world, to risk 
his all in a contest with persons, who are able 
speakers, and know how to provide all the mate- 
rials of defence. Yet, notwithstanding my dis- 
advantages, I am confident that I shall obtain 
justice in this court, and that (in stating the case 
at least,) young as I am, I shall speak well enough 
to make you understand the facts and the issues 
you have to try. I entreat you to give me 
a favorable hearing, and, if you think I have 
been wronged, to do me full justice. I shall 
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compress my speech into as short a compass, as 
possible, commencing with a statement of those 
matters, which will give you a clear view of the 
question. 

Demosthenes, my father, died possessed of pro- 
perty to the amount of nearly fourteen talents’. 
He left two children, myself at the age of seven 
years, my sister at the age of five; and a widow, 
my mother, who had brought him a fortune of 
fifty minas. Being anxious to make the best pro- 
vision for us, when he was on the point of death, 
he left the whole of this property to the care of 
the defendant Aphobus and Demophon the son 
of Demon, who were his nephews, the one by his 
brother, the other by his sister, and to Therippides 
of the parish of Pzeania, who was no relation, but 
had been one of his earliest friends. To the last 
mentioned person he gave the interest of seventy 
minas, parcel of my property, to be enjoyed by 
him until my coming of age*, in order that he 
might not be tempted by avarice to mismanage 
my affairs. ΤῸ Demophon he gave my sister with 
a portion of two talents, to be paid immediately ; 
and to the defendant he gave my mother with 
a portion of eighty minas, and the use of my 
house and furniture. These bequests he made 
to them, believing that the closer the ties by 
which they were connected with me, the more 
faithfully would they act in the execution of 


1 See note 1. 2 See note 2, 


DEMOSTHENES AGAINST APHOBUS. 45 


the trusts confided to them. Upon my father’s 
death, these men immediately took possession of 
their own legacies, and, as my guardians, they 
took the management of all the rest of the 
estate, which they retained for a period of ten 
years; and now at the end of this period they 
haye given up to me the house, and fourteen slaves, 
and thirty minas in money, amounting altogether in 
value to seventy minas; of all the residue they 
have defrauded me. ‘This, gentlemen, is a con-. 
cise statement of the amount of the injury which 
they have done me. That the property left me 
by my father was as much as I have stated, they 
have themselves given the best proof; inasmuch 
as they consented on my behalf to be rated to the 
property tax at one fifth of the whole value of my 
estate, the same per centage at which Timotheus, 
the son of Conon, and men of the largest fortunes 
were rated’. It will be better, however, to explain 
to you more particularly what portions of my es- 
tate were producing a profit, and what were unpro- 
ductive, and what were their respective values ; 
for I am sure that, when accurately informed of 
these particulars, you will see, that no trustees 
ever plundered an estate in so flagrant and bare- 
faced a manner, as these men haye plundered 
mine. I will produce witnesses to prove, that 
they consented on my behalf to be taxed in the 
manner I have stated, and that my father, so 


3 See note 3. 
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far from leaving me an estate of only seventy 
minas, left me one'so considerable, that even these 
men were not able to conceal its value from the 
state. Take and read this deposition. 


[Here the clerk of the court reads a deposition. | 


From this evidence it is clear, what the value 
of the property was. Three talents is the rateable 
value of an estate of fifteen; this was the propor- 
tion in which they thought proper to be assessed. 
You will have a better notion of the case, if I 
explain to you the component parts of the pro- 
perty. My father, gentlemen, left two manufac- 
tories, in each of which a considerable trade was 
carried on. One was a knife manufactory, in 
which thirty two or thirty three slaves were kept 
at work; they were worth (most of them) about 
five or six minas each,,none being worth less than 
three ; and they produced a clear annual income 
of thirty minas. The other was a cabinet manu- 
factory, in which were employed twenty slaves, 
who had been pawned to my father for a debt 
of forty minas, and brought him in a clear 
income of twelve minas. He left in money as 
much as a talent, lent at the interest of twelve 
per cent, which produced him more than seven 
minas a year. This was the part of my father’s 
capital which yielded a profit, as these men them- 
selves will admit; the whole amount of the 
principal being four talents and fifty minas, and 
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the annual proceeds fifty minas. Besides this, he 
left ivory and iron for the cutlers, and wood for 
cabinet work, worth altogether about eighty minas ; 
and nut gall and copper, which he had purchased 
for seventy:minas, and a house worth thirty minas, 
and furniture, and plate, and my mother’s jewels 
and wearing apparel and ornaments, worth alto- 
gether a hundred minas, and eighty minas in the 
house in money. He left also seventy minas which 
were lent to Xuthus on a maritime adventure ;: 
twenty four minas in Pasion’s bank, six in that 
of Pylades, and sixteen in the hands of Demomeles, 
the son of Demon; besides friendly loans, to the 
amount of a talent, lent to different persons in sums 
of two and three minas. These last mentioned 
sums amount to more than eight talents and thirty 
minas, which, together with those first mentioned, 
you will find amount to fourteen talents. 

Such is the amount of property left by my 
father. It is impossible for me, in the time here 
allowed me‘, to explain all the details of the fraud ; 
to specify what they have severally and what they 
have jointly embezzled. I must keep these matters 
distinct. It will be time enough to discuss the 
frauds of Demophon and Therippides, when I de- 
liver in my charges against them*. Now I shall 


' See note 4. 

2 Here γραφὴ does not signify an indictment or criminal 
charge; but simply a charge in writing, a bill of plaint; (as we 
should say at common law) the declaration, (ey«Anua,) in which 
the plaintiff states his cause of action against the defendant. See 
note 5, 
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speak of the defendant, and of what I know, and 
his colleagues prove, to be due to me from him. 
I will first shew you, that he is liable for the mar- 
riage portion, eighty minas; then I shall go to 
the other parts of the case, and state them as 
briefly as possible. 

Immediately after my father’s death the de- 
fendant entered and dwelt in the house, according 
to the directions of the will, and took possession 
of my mother’s jewels and the plate, amounting 
in value to fifty minas. Besides that, he received 
from Therippides and Demophon the proceeds of 
the sale of the slaves, until he received the full 
amount of the marriage portion; upon which, pre- 
vious to his departure for Corcyra with a ship of 
which he had the command, he sent Therippides 
a written acknowledgement of the sums paid him, 
in which he admitted that he had received the 
marriage portion. These matters can be proved 
by Demophon and Therippides, his co-trustees ; 
his acknowledgement of the receipts can be fur- 
ther proved by Demochares of the parish of Leu- 
conium, the husband of my aunt, and by many other 
witnesses. For when it was found that the de- 
fendant refused to maintain my mother, though he 
was in possession of her fortune, and declined also 
to let the property’, desiring to retain the admi- 
nistration of it in the hands of himself and the 
other guardians, Demochares remonstrated with 


1 See note 6. 
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him upon the subject; whereupon the defendant 
did not deny that he was in possession of the sum 
in question, or express any anger at not having 
received it, but admitted the fact, and said that 
he had had some disputes with my mother about 
her jewels, and that, when these disputes were 
settled, he would do every thing that was right and 
proper in regard to the maintenance and all the 
rest of my affairs. If now it can be clearly shewn, 
that he made these admissions before Demochares 
and the other persons who were then present ; that 
he received from Demophon and Therippides the 
money arising from the sale of the slaves, in part 
payment of the marriage portion; that he gave 
a written acknowledgement to his co-trustees of 
having received the portion, and that he occupied 
the house immediately after the death of my father ; 
will there not be abundant proof that he has re- 
ceived the portion, and that his present denial of 
that fact is a barefaced falsehood? In support 
of what I say, you shall hear the depositions read. 


[The clerk reads them.] 


It appears then that he has received in this 
way the marriage portion. Now, if he refuses to 
marry my mother, he is by law indebted to me 
for the amount of her portion and interest upon 
it at eighteen per cent; however, I will set it 
down at twelve per cent only. Adding together 
then the principal and interest for ten years, it 
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makes about three talents. I have thus shewn 
you that he received this money, and confessed 
it in the presence of many witnesses. Besides, 
he has in his possession thirty minas, (being the 
net profits which he has received from the ma- 
nufactory,) of which he has made the most im- 
pudent attempt to defraud me. The income, 
which my father was deriving from this at the 
time of his death, was thirty minas; and, 
upon the sale by these men of one half of the 
slaves, I ought, according to the ratio of the 
former profits, to have had fifteen minas. The- 
rippides, who superintended this business seven 
years, has rendered an account to me of eleven 
minas for every year, which is less by four minas 
a year than it ought to haye been. The defend- 
ant however, who managed it for the two first 
years, gives no account of any receipts at all, but 
sometimes says that there was no business done 
in the manufactory, and sometimes that he him- 
self was not the manager, but that the agent 
Milyas, a freedman of mine, conducted the busi- 
ness, and that I must look to him for an account. 
If he should repeat any of these assertions, he will 
easily be convicted of falsehood. If he should say, 
that there was no business done in the manufactory, 
remember that he has himself given in an account 
of monies expended, not upon provisions for the 
men, but upon stock, viz. ivory, and knife handles, 
and other materials for the trade, which implies 
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that the business was then going on. Further, he 
charges me with money paid to Therippides for the 
hire of three slaves, who were in my workshop and 
belonged to him. But, if there was no work done, 
neither ought Therippides to have received anything 
for the loan of his men, nor ought I to have been 
charged for such a disbursement. Again, should 
he say, that there was work done, but that there 
was no market for the manufactures, he ought at 
any rate to shew, that he has delivered up to me 
the manufactured articles, and to produce witnesses 
who saw them delivered; otherwise, how can you 
doubt, when the business has clearly been carried 
on, that he is liable to me for thirty minas, the 
amount of two years’ income arising from _ it? 
Should he however decline to make any of these 
statements, and say that Milyas was the person 
who conducted the whole business, how is it pos- 
sible to believe him, when he asserts that he has 
himself made all the disbursements, amounting to 
more than five minas, and that any profit whieh 
has accrued has been received by Milyas! For 
my part, I think it more probable, (supposing 
that Milyas did conduct the business) that he 
(Milyas) made the disbursements, and the de- 
fendant received the profits. Such is the inference 
I should draw from the general disposition and 
impudence of the defendant. Take and read this 
evidence to the jury. 
[The clerk reads. ] 
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These thirty minas then he has received from 
the manufactory, and the interest on them for 
eight years, which, reckoning at twelve per cent 
only, amounts to thirty minas more. These sums 
he has embezzled himself, and they, added to the 
marriage portion, make, principal and interest to- 
gether, about four talents. I shall now proceed 
to specify the effects, which he has joined with 
the other guardians in embezzling ; some of which 
he pretends were not left at all by my father. And 
first I will shew you, how very audaciously and 
openly they endeavour to cheat me out of the 
twenty cabinet makers, who were given to my fa- 
ther in pawn for forty minas, and whom he cer- 
tainly left at his decease, though the guardians 
have made away with them. They all admit that 
these men were left by my father in our house, 
and that they produced him in his lifetime an 
annual income of twelve minas. Yet from the 
same men, in a period of ten years, the guard- 
ians (by the account which they have rendered to 
me) have not derived a tittle of profit; nay, the 
defendant is hardy enough to charge me with an 
expenditure upon them of ten minas. The men 
themselves, upon whom this money has been laid 
out, they have never produced, but have trumped 
up an idle story about the man who pledged the 
slaves to my father, viz. that he is a vile fellow, 
a defaulter to his club’, and over head and ears 


1 See note 7. 
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in debt; and they have summoned a great many 
witnesses to prove this of him. As to the slaves— 
who got them; how they went out of the house ; 
who carried them off; or who recovered them by 
action—they have no account to give. Now, if 
there had been any truth in their story, they would 
not have brought evidence to prove the villainy of 
this person, (with which I have no concern,) but 
would have done their utmost to keep possession 
of the slaves; and shewn me the persons who 
took them, and not lost sight of a single one. 
Instead of this, after admitting that they were 
left by my father, and taking them into their own 
possession, and receiving the profits of them for 
ten years, they have in the cruellest manner made 
away with the whole lot of them. In _ proof of 
what I say take and read the evidence. 


[The evidence is read. ] 


I will now give you the strongest proof that 
Meeriades was not in bad circumstances, and that 
my father had not advanced his money on these 
slaves imprudently. When Aphobus got possession 
of the men, as you have just learned from the wit- 
nesses, he actually lent money upon them himself. 
This was in violation of his duty as a trustee, 
which should have led him rather to prevent any 
one else from lending on such security; however, 
he did lend to Moceriades upon these slaves five 
minas, which he admits to have been duly repaid 
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by him. Is it not a shame, that (besides having 
obtained no profit from the slaves) I, who first 
advanced money upon them, should have lost my 
security, while a person, who lent his money upon 
property pledged already to me, and whose loan 
was so long subsequent to mine, should have there- 
by recovered both principal and interest, and sus- 
tained no loss? In confirmation of what 1 say, 
take and read the evidence. 


[The clerk reads. ] 


Jonsider now, what a large sum they have 
embezzled by these cabinet makers — principal, 
forty minas; and interest thereon for ten years, 
two talents; the annual profit which they obtained 
from them having been twelve minas. Is _ this 
petty cash, or sundries, an item to be shuffled 
over in account? Or have they not openly rob- 
bed me of nearly three talents! As they have 
divided this plunder between them, I ought surely 
to recover the third part from the defendant. 

Just so, gentlemen, have they dealt with the 
ivory and iron which was left me. They do not 
produce it. Now it is absurd to suppose, that a 
man, who possessed so many slaves, employed in 
cabinet and cutlery work, should not have left 
some iron and ivory; he must have had some, 
or what could the slaves have manufactured? Yet, 
though my father possessed more than fifty slaves, 
and carried on two trades, one of which (the 
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cabinet trade) required at least an expenditure of 
two minas a month for a supply of ivory, and 
the other (the cutlery business,) required the same 
quantity of ivory and iron besides; these men are 
impudent enough to say, that he left no stock 
at all. That no credit is due to them, may easily 
be collected from. my statements; but it can be 
shewn also, that my father left such an abund- 
ance of these materials, as to be sufficient not 
only for his own men to use for the trade, but 
for general sale besides. For my father, in his 
lifetime, used to sell the stock unmanufactured ; 
and, after his decease, Demophon and the defend- 
ant continued to sell it out of the house to any 
one that chose to buy. Now, I ask, what must 
one suppose the quantity left to have been, when 
it appears to have supplied such extensive trades, 
and also to have been sold by the guardians! 
Was it small, do you think, or was it not much 
greater than I have alleged? Take these depo- 
sitions, and read them to the jury. 
[The clerk reads them. ] 

Of this ivory, you see, there is more than a 
talent’s worth; of which, and the profits thereof, 
none do they produce—the whole has disappeared. 

I shall further, gentlemen of the jury, prove 
to you, from the account which they render, and 
their own admissions of what they have received, 
that the three together have in their possession 
more than eight talents of my money, of which 
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Aphobus is separately chargeable with three talents 
ten minas. That you may understand the daring 
nature of their attempt, I shall set down their 
respective disbursements at a greater amount than 
they themselves do, and shall deduct the sums 
which they have paid me. Observe, the defend- 
ant (besides what I shall prove against him) con- 
fesses to having received a hundred and eight 
minas out of my effects; Therippides confesses 
to two talents, and Demophon to eighty seven 
minas; which makes altogether five talents fifteen 
minas. Of this sum there are nearly seventy 
seven minas, which were not received all at once, 
(viz. the income from the slaves,) and nearly four 
talents, of which they got immediate possession. 
Adding to this last sum the interest of ten years 
at the rate of twelve per cent only, the whole, 
principal and interest together, makes (you will 
find) eight talents ten minas. From the seventy 
seven minas, proceeds of the manufactory, I must 
deduct the maintenance of the men, on whom (as 
I admit) Therippides spent seven minas a year. 
In ten years the maintenance comes to seventy 
minas, leaving a balance upon this account in 
my favour of seven minas; to which I forego my 
claim, and by so much increase the amount of 
their set off. I must next deduct from the eight 
talents and odd the money which they handed 
over to me upon my coming of age’, and that 
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which they paid for property tax. The defendant 
and Therippides paid me thirty one minas, and 
they charge me, for payments to the property tax, 
eighteen minas. I will be liberal to them, and 
set down this last sum at thirty minas, that I 
may leave no pretence for cavil. Subtracting 
then the one talent from the eight, there remain 
seven, for which (according to their own admis- 
sions) they must be liable ; and therefore, though 
they dispute and cheat me out of everything else, 
they ought at least to pay me this sum, which 
they acknowledge to have received out of my 
estate. But what is it they do? They shew me 
no return of interest for this money, and tell 
me they have spent all the principal, besides the 
seventy seven minas; and Demophon has gone so 
far as to set me down as his debtor. Is not this 
plain and downright impudence? the extreme of 
atrocious rapacity? I know not the meaning of 
atrocity, if conduct so outrageous falls not within 
the term. 

It is clear then that the defendant, who con- 
fesses that he has himself received a hundred and 
eight minas, is liable to me for these, and the 
interest upon them for ten years; making altoge- 
ther about three talents and ten minas. To prove 
the truth of what I say—that each of the guard- 
ians states in his account, that he received so 
much, but that he has spent it all—let us have 
the depositions read. 


. 
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[The clerk reads depositions. ] 

I imagine, gentlemen, that you are now pretty 
well informed of the particulars of these men’s 
fraud and roguery. The information however would 
have been more satisfactory, if they had chosen to 
give up my father’s will, in which (as my mother 
says) he enumerated every thing which he left, 
specified the fund out of which the guardians 
were to take their legacies, and directed the pro- 
perty to be let. They allow that there was a 
will, but refuse, on my request, to produce it, for 
fear of making known the amount of my father’s 
property embezzled by them, and not wishing it 
to appear that they have received their legacies— 
as though they are not sure to be convicted by 
the circumstances of the case. Read the evidence 
of the witnesses who depose to their answers’. 


[The clerk reads the evidence. ] 


This man, whose evidence you have just heard, 
declares that a will was made, and that the two 
talents were thereby given to Demophon, and the 
eighty minas to the defendant ; but he denies that 
the will contained any mention of the seventy 
minas, or of the amount of property bequeathed, 
or a direction for the letting of it ; for it is against 
his interest to admit these facts. Now read the 
answer of the defendant. 


[The clerk reads the evidence. ] 


! See note 8, 
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The defendant says that the will was made, 
and that the money arising from the copper and 
the nut gall was paid to Therippides, (which The- 
rippides denies,) and that the two talents were 
paid to Demophon; but, as to the legacy which 
was given to himself, though he admits it was 
mentioned in the will, he says he did not assent 
to it, in order that it may not appear to have 
been received by him. And he, as well as The- 
rippides, says nothing as to the amount of pro- 
perty being stated in the will, or as to the letting 
clause ; for it is against his interest too to make 
these admissions. The amount, however, is not 
the less apparent, though they will not suffer it 
to appear in the will, when they admit that such 
large sums were thereby given to one another. 
For if my father, out of four talents and thirty 
minas, has given to two of these men three ta- 
lents and twenty minas, (their respective marriage 
gifts,) and to the other the interest of seventy 
minas, it is clear, I imagine, that he deducted 
these legacies from a residue (bequeathed to 
me) of more than double their value. Surely 
he would not choose to leave me, his son, in 
poverty, and to heap wealth upon these men, 
who were wealthy enough already. No. It was 
because he had left me a very large estate, 
that he gave so handsome ἃ iegacy to Therip- 
pides, and the interest of the two talents to De- 
mophon before the period of his marriage with 


- 
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my sister ; for he hoped to accomplish one of two 


purposes; either that by his bounty he might in- 
duce them to take better care of me, or (if they 
should prove base and ungrateful) that such in- 
juries as they have now done me might exclude 
them from your mercy. And yet the defendant, 
who (besides my mother’s portion) has taken the 
female servants and dwelt in the house, when the 
time comes to render an account of these matters, 
tells me he minds his own business. Nay, he is so 
grasping, that he has even cheated my instructors 
of their fees, and has not paid some of the pro- 
perty taxes, though he charges them to me. Take 
and read to the jury these depositions. 


[The clerk reads. | 


Is there any way of shewing more clearly, that 
the defendant has robbed me by wholesale without 
sparing the most trifling article? I have shewn 
by numerous witnesses and proofs, that he ad- 
mitted having received the marriage portion, and 
gave an acknowledgement thereof to the guardians; 
that he has received the income of the manufac- 
tory, and produces none; that of the other effects 
he has sold a part, and not paid over the proceeds, 
the rest he keeps to himself and conceals. By the 
account which he has rendered himself, I prove 
him guilty of large embezzlement; I shew him 
also to have made away with the will, sold the 
slaves, and managed the whole estate in such a 
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way, as not even my bitterest enemies would have 
done. I cannot conceive it possible to convict 
him more clearly. 

He dared to say before the arbitrator’, that 
out of the assets he had paid debts for me to 
Demophon and Therippides, and that they got a 
good share of my property; but neither of these 
facts could he prove. He did not shew by the 
ledger book, that my father left me in debt ; nor 
has he called in evidence the parties, whom he 
says he paid; nor is the money, for which he 
accounts by referring to his fellow-guardians, equal 
in amount to his own receipts, but a good deal 
less. When the arbitrator questioned him upon 
these particulars, and asked him how he had ma- 
naged his own estate, whether he lived upon the 
interest or spent the principal, and whether, if his 
guardians had served him so, he would have ac- 
cepted of such an account from them, or have 
insisted upon having his money, principal and in- 
terest, paid; he gave no direct answer, but ten- 
dered me a challenge’, offering to prove my estate 
to be worth ten talents, and said, if it fell short, 
he would himself make up the difference. I bade 
him prove this to the arbitrator; but he could 
not; nor did he shew that his colleagues had 
paid me; (if he had, the arbitrator would not 
have given an award against him;) but he put 
in a piece of evidence, from which, in his address 
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to you, he will endeavour to raise an argument. 
If now he shall still assert that I am possessed 
of so much property, ask him from whom 1 ob- 
tained it, and require him to prove every state- 
ment by witnesses. If he makes it out by reckon- 
ing what is due to me from his colleagues, he will 
only have accounted for a third part, and even this 
I shall not be shewn to have received. I shall 
myself prove, that each of the other two owes 
me as much as the defendant. It will not avail 
him therefore to say this; he must shew, that 
either he or his colleagues actually paid me; other- 
wise, how can you attend to his challenge, when 
at all events he gives no proof that I am pos- 
sessed of the sum in question / 

Being at a loss to give any account of these 
matters before the arbitrator, and being convicted 
in every single point, as he now is before you, he 
ventured to tell a most wicked falsehood ; that my 
father left me four talents buried under ground, 
and put my mother in charge of them. His 
intention was this—LHither I should suppose he 
would repeat the story here, and so lose time in 
confuting it, when I ought to be proving other 
parts of my case; or I should pass it over as 
unlikely to be repeated, and then he would bring 
it forward, and I should get the less pity from 
you, for seeming to be rich. In support of this 
bold assertion he put in no evidence; but fancied 
he should be believed on his bare word. And 
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when any one asks him, upon what he has spent 
so much of my money, he says he has paid debts 
for me, and so far makes me out to be poor; but 
again, when it suits him, he makes me rich, as 
indeed I should be, if my father had left so much 
money in the house. ‘That the whole story is 
absurd and impossible, is evident from several 
considerations. In the first place, if my father 
had no confidence in these men, he would not 
haye made them trustees, and then (supposing he 
had left the four talents in this way,) he would 
not have mentioned it to them; for it were mad- 
ness to tell them of a hidden treasure, if he meant. 
not to entrust them with his visible property. Se- 
condly, if he had confidence in them, surely he 
would not leave the bulk of his property in their 
hands, and a small part not so. Again, he would 
never put this money in my mother’s keeping, and 
yet give her in marriage to the defendant, one of 
the guardians; for it is absurd to suppose, that 
he would seek to secure the fund by her agency, 
and yet place her as well as the money in the 
power of one of the persons whom he distrusted. 
Further, if there had been any truth in the tale 
of the defendant, do you suppose he would not 
have taken my mother to wife, as the will di- 
rected? This he has never done; for though he 
took her fortune, the eighty minas, with the ap- 
parent intention of living with her, he afterwards 
married the daughter of Philonidas of Melita. 
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But had there been four talents in the house, 
and in her custody, (as he says,) don’t you think 
he would have flown to get both her and them 
into his possession? Or is it likely, that after so 
basely conspiring with his colleagues to plunder 
me of my visible property, which most of you 
knew to be left me, he would miss the opportu- 
nity of seizing a fund, which you would know 
nothing about'? Who will believe this? It is 
incredible, gentlemen of the jury; it is incredible. 
The truth is, my father put the whole of his pro- 
perty into their hands, and the defendant will tell 
this story, in order that you may feel the less 
compassion for me. 

I have many other charges against him; but 
I will sum them up in a single word, and cut off 
the whole ground of his defence. He might have 
avoided all this trouble by letting the estate, pur- 
suant to the laws which I am going to cite. Take 
and read the laws. 


[The laws are read. ] 


According to these laws the estate of Antidorus 
was let, and for three talents and thirty minas he 
received at the end of six years six talents and 
more, as some of you can testify; for Theogenes 
of Probalinthus, the lessee, counted out that sum 
in the market place. I therefore, who had four- 
teen talents, calculating by the time and the ‘terms 
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of his lease, ought in ten years to have had my 
estate more than trebled. Ask the defendant why 
this has not been done. If he says it was better 
not to let the estate, let him shew, not that it has 
been doubled or trebled, but that the principal has 
been returned to me. If however it appears, that 
out of fourteen talents they have delivered to me 
hardly seventy minas, and one of them even made 
me out to be his debtor, how can one be satisfied 
with a word they say? Surely it is impossible. 
Such being (as you have heard) the value of 
my estate, the third part yielding an income of fifty 
minas; the guardians, though insatiably covetous, 
though resolved not to grant a lease, might out of 
this income (without touching the capital) have 
maintained us, and paid the public taxes, and saved 
the residue ; the other two thirds they might have 
invested profitably, taken for themselves a reason- 
able sum to satisfy their desires, and, besides pre- 
serving the principal, increased my estate by means 
of the income. No such course did they adopt, 
but selling to one another the most valuable of my 
slaves, and getting rid of the remainder, they cut 
off the existing sources of my revenue, and carved 
thereout a considerable one for themselves. Every 
thing they took in the same shameful manner, and 
now they all join in maintaining, that more than 
half my property was never left at all. They ac- 
count to me, as though the estate, instead of being 
so large, was only five talents; and, not content 
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with producing no income out of this, the very 
principal they don’t return, but calmly tell me it 
is spent; and for all this they are not ashamed of 
themselves. I wonder how they would have served 
me, if my pupillage had continued longer. They 
would find it hard to say. For when, after an 
interval of ten years, from two of these men 1 have 
got back such a little, and by a third I am set 
down as debtor—you will not wonder that I give 
way to my feelings—it is clear that if I had then 
been left an orphan of a year old, and been under 
the guardianship of these men six years longer, 1 
should not have recovered even the miserable pit- 
tances which they have rendered me. For, if their 
expenditure of the assets was right and proper, the 
surplus which they handed over to me could not 
have lasted out six years; and they must either 
have maintained me themselves, or have allowed 
me to perish with hunger. Is it not hard, that 
estates left to others, of one or two talents, have 
been doubled and trebled by letting, and the owners 
called upon to serve burdensome offices, while mine, 
which has been accustomed to furnish ships of war, 
and contribute largely to the property tax, is now 
(by the robberies of these men) too poor to con- 
tribute any thing? Are there words to describe 
the enormity of their conduct? They keep the 
will out of sight, to avoid discovery; and while they 
have lived upon the interest of their own property, 
and greatly increased it by plundering me, they 
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have destroyed the whole of my capital, as if I had 
done them some cruel injury. You, gentlemen, 
even when you pass sentence on a public offender, 
do not strip him of all he has, but leave something 
in mercy to his wife or children. How unlike these 
guardians to you. They have had legacies from us 
to make them honest, and this is their return. 
They are not ashamed of their ruthless behaviour 
to my sister, who, though two talents were left 
her by my father, will now get no suitable pro- 
vision. They have acted without any regard to 
family connection, just as though, instead of being 
friends and relations, they had been our deadliest 
enemies. As for me, I am in the greatest distress, 
without means to give my sister a portion, or to 
maintain myself. Then the government presses me 
for taxes, and no wonder, when my father left me 
an estate ample enough to pay them. Unfortu- 
nately, these men have got possession of the whole. 
And now that I seek to recover my own, I am 
in the greatest peril; for if the defendant should 
get a verdict, (which heaven forbid,) I shall have 
to pay one sixth' of the damages, a hundred minas. 
Again, the defendant, if your verdict be against 
him, will have an assessment of damages’, and 
will pay them not out of his own money, but out 
of mine; whereas the penalty which I incur is 
fixed, so that I shall not only be deprived of my 
inheritance, but degraded from my rank*, unless 
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you now take compassion upon me. I pray, there- 
fore, and beseech and implore you, to remember 
the laws and the oaths which you have taken as 
jurors, to do me full justice, and to pay no more 
regard to the entreaties of the defendant than to 
mine. Your pity should be bestowed not upon 
the guilty, but on the unfortunate; not upon such 
cruel plunderers as the defendant, but on me, who, 
besides being all this time kept out of my patri- 
mony, am insulted by the spoilers, and in danger 
of losing my franchise. Deep indeed would be the 
anguish of my father, could he be sensible, that, 
after the portions and the legacies which he kindly 
gave to these men, I his son am in peril of being 
condemned to pay the sixth part of them ; and that, 
while some of our countrymen have portioned out 
the daughters of relations, and even friends in dis- 
tress, Aphobus will not even return the portion 
he received with his wife, although it is ten years 
since it became due. 


DEMOSTHENES AGAINST APHOBUS, 69 


SECOND SPEECH OF THE PLAINTIFF. 


Many gross’ falsehoods were asserted by 
Aphobus in his address to you. The first 
which I shall endeavour to expose, is one which 
it gave me the greatest pain to hear. He said 
that my grandfather was indebted to the state’, 
and that on this account my father did not wish 
the property to be let, for fear of the risk it 
would run. Such is the pretence of the defendant ; 
but observe, he has given no evidence that my 
grandfather died in debt, but only that he was 
indebted ; and this he waited till the last day to 
put in, and has reserved it for his second speech, 
hoping thus. to make good the calumny. If he 
should read this evidence, attend, and you will find 
it deposed, not that my grandfather is a state 
debtor, but that he was so. I shall now proceed 
to refute this charge, on which he relies so much, 
and which I maintain to be false. Had I been in 
time. and not thus artfully taken by surprise, [ 
should have produced witnesses, to prove that the 
money was paid, and all accounts settled between 
my grandfather and the state; as it is, however, 
I can shew by strong circumstantial evidence, that 
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my grandfather was not indebted at the time of 
his decease, and that we incurred no risk in living 
openly on our property. In the first place, Demo- 
chares, whose wife is the sister of my mother, and 
daughter of Gylon, has not concealed his property, 
but furnishes choristers, equips triremes, and serves 
other burdensome offices, without being in any 
alarm on that account. In the next place, my 
father himself disclosed his whole property, and 
more especially the four talents and a half, which 
the guardians, by their testimony against each 
other, confess to have been mentioned in the will 
and to have been received by themselves. Further, 
Aphobus himself revealed to the state the amount 
of assets, when he and his colleagues made me 
chairman of a board of tax-payers, and caused me 
to be assessed at so high a valuation as a fifth of 
iny capital. Surely, if there were any truth in his 
present charge, he would have been more cautious 
than to act so. It appears then, from the absence 
of all concealment on the part of Demochares and 
my father, and of the guardians themselves, that 
they apprehended no such risk as he says. 

It is very strange, saying as they do, that my 
father forbade them to let the property, they 
should never produce the will itself, which would 
have removed all doubt upon the subject, and, with- 
holding so important a piece of evidence, they 
should expect you to believe them on their word. 
It was their duty, the moment after my father’s 
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death, to call in several witnesses and request them 
to seal the will, so that, in case of any dispute, 
the writing itself might be referred to, and the 
whole truth ascertained. Instead of this, they 
thought proper to get certain other papers sealed, 
which were only memoranda, and did not specify 
all the assets; ‘but the will itself, by virtue of 
which they became possessed of these same papers, 
and all the rest of the effects, and were dis- 
charged from responsibility for not letting the 
estate, they neither sealed nor delivered up. Very 
likely you should believe any thing they say about 
the matter ! 

I cannot, indeed, understand their account. 
My father (they say) did not allow them to grant 
a lease, or to disclose the assets—To me (do you 
mean) or to the state? You seem (perversely 
enough) to have disclosed them to the state, and 
made them invisible to me, not producing even 
the fund which was the basis of your return to 
the property tax. Tell me now, if you can, what 
was this fund? where did you deliver it to me, and 
in whose presence? Of the four talents and a half, 
you received the two talents and the eighty minas ; 
so that they cannot be included im your return, for 
at that time they belonged to you. Again, the house 
and the fourteen slaves and the thirty minas, which 
you delivered to me, could not have been assessed 
at so high a rate as that which you agreed to. 
It is therefore heyond all dispute, that there were 
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assets to a much larger amount, which are all in 
your possession; and now that you are clearly 
convicted of embezzling them, you invent these 
impudent excuses. Sometimes you refer to one 
another ; sometimes you testify to one another's 
receipts; and, while contending that you have 
received but little, you render accounts of large 
outlays. You all acted together in the trusts, 
but now each has his separate plot. The will, 
from which we might have learned the whole truth, 
you have conjured away; and the stories you tell 
of each other are never the same. 

Take the depositions and read them one by one 
to the jury. So will they bear the evidence in 
mind, and come to a more correct decision. 


[Here evidence is read.] 


Such was the assessment to which these men 
consented on my behalf, being the same proportion 
in which estates of fifteen talents are assessed ; 
notwithstanding which, the whole property which 
the three together have made over to me, amounts 
not to seventy minas. Read the next. 


[Evidence is read. | 


This portion, which the defendant is proved to 
have received, by the testimony of his colleagues 
and other persons to whom he confessed it, he 
has never returned; nor paid the alimony. Take 
and read the others. 


[Evidence is read.] 
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Two years did he conduct the business of the 
factory, and he has paid Therippides for the hire 
of his slaves, but to me, though he received the 
profits of two years, amounting to thirty minas, 
he has neither paid principal nor interest. Now 
read another deposition. 


[ Evidence is read. ] 


These slaves the defendant took to himself, as 
well as the other things which were pawned to us 
with them; yet, though he has debited me with so 
much expended on their maintenance, he has not 
allowed me an atom of profit upon them; and the 
men themselves he has conjured away, who brought 
in twelve clear minas every year. Read another. 


[Evidence is read.] 


After having sold all this ivory and iron, he 
says there was none left, and thus defrauds me of 
the value of these articles, about a talent. Read 
the next. - 

[Evidence is read. ] 

These three talents and ten minas the defendant 
has in his hands, besides the other monies; that 
is to say, there are five talents of principal, which 
he has received, which, together with interest, 
(reckoning at twelve per cent only) makes him 
liable on the whole for ten talents. Read the 
next. 


[Evidence is read. ] 


That these effects were mentioned in the will, 
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and were received by the guardians, is proved by 
their testimony against each other. The defendant, 
though he admits he was sent for by my father 
and went into the house, declares he never entered 
my father’s chamber, or consented to any of the 
arrangements, but only heard Demophon read a 
document, and Therippides say that the testator 
had made such a will; and this he declares, when 
(in fact) he was the first that went in, and promised 
my father to execute his will in every point. For 
my father, gentlemen of the jury, when he felt that 
his disease was mortal, called together these three 
men, and in the presence of Demon his brother, 
whom he had requested to attend, placed us his 
children in their hands, calling us a sacred deposit. 
He then gave my sister to Demophon, with a 
portion of two talents, the interest to be enjoyed 
by him immediately, and betrothed her to him in 
marriage ; me, with my property, he left to the 
care of all the three, charging them to let the 
estate, and use their joint efforts to preserve it for 
me. At the same time he bequeathed to The- 
rippides the seventy minas, gave my mother to 
the defendant with a portion of eighty minas, and 
placed me upon his knees. These trusts, the very 
conditions upon which he took possession of my 
property, this most wicked of men has utterly 
disregarded ; and now, after uniting with his col- 
leagues to strip me of every thing, he will solicit 
your compassion. I say every thing, because what 
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all three have returned me does not amount 
to seventy minas; and even of this sum he has 
since laid a plot to deprive me. For when I was 
just bringing on my cause against them, they pro- 
cured an exchange’ of estates to be tendered me ; 
by accepting which (they thought) I should lose 
my right of action, for it would be transferred to 
my assignee ; or else I should serve the office with 
scanty means, and be totally ruined. Thrasylochus 
of Anagyrus was the person who performed this 
piece of service for them. I, without considering 
the consequences, accepted the exchange, but re- 
fused to give possession, hoping to obtain a legal 
decision; but failing in this, and time pressing, 
rather than abandon the suit, | mortgaged my 
house and property and paid the public demand, 
being anxious to bring this cause to a hearing 
before you. 

Have I not been deeply wronged from the 
beginning, and am I not still persecuted by them, 
because I seek to obtain redress? Is there one 
of you, who does not feel an honest indignation 
against the defendant, and compassion for me; 
seeing that he, besides an estate of more than 
ten talents which he inherited, has got another of 
equal amount, belonging to me, while I have 
not only lost my patrimony, but am by the villainy 
of these men deprived of the trifle they have re- 
turned me? To what can 1 have recourse, should 


1 See note 15. 
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you come to any adverse decision? ‘To the goods 
mortgaged to creditors? They belong to the 
mortgagees. To the surplus remaining after re- 
payment? That will go to the defendant, if by 
your sentence I am decreed to pay a sixth part of 
the damages. Gentlemen, I entreat you, do not 
entail upon us so heavy a calamity; do not allow 
my mother, myself, and my sister, to be reduced 
to unmerited misfortune. My father left us not 
with such prospects as these. His daughter he had 
betrothed to Demophon with a portion of two 
talents, his widow with a fortune of eighty minas 
was to have married this most cruel of men, the 
defendant, and me he intended to fill his own place 
as a contributor to the public service. Succour us 
then, succour us, for the sake of justice, for your 
own, for ours, and our deceased father’s sake. 
Save us, have mercy on us, since these our relations 
have shewn no mercy. To you we are come for 
protection. I pray and beseech you, by your wives 
and children, by all the blessings you possess; as 
you hope to enjoy them, do not abandon me, do not 
cause my mother to be deprived of all her remaining 
hopes in life, or to suffer distress unbecoming her 
condition. Now, poor woman, she expects that I 
shall return home to her, restored by your verdict 
to my rights, and that my sister will not remain 
portionless; but should you decide against me, 
(which heaven forbid,) what think you will be her 
feelings, when she benolds me not only deprived of 
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my inheritance, but also degraded from my rank, 
and my sister wholly destitute, without a chance 
of ever obtaining a suitable establishment? It is 
not meet, gentlemen of the jury, that I should be 
refused redress, or my opponent retain the wealth 
he has plundered. With regard to myself, though 
you have no actual experience of my disposition 
towards you, it is fair to presume that I shall not 
be worse than my father. Of the defendant you 
have some experience; and you well know that, 
though he has inherited a large fortune, he has 
not only shewn no liberality to the public, but even ᾿ 
grasps at the property of his neighbour. Bear in 
mind this, with the other facts of the case, and 
give your votes according to justice. You have 
the clearest evidence to guide you, the evidence of 
witnesses, circumstances, probabilities, these men’s 
own acknowledgement that they took possession 
of my estate. They say they have spent it; a 
falsehood ; for they have it still. But let this 
warn you to be careful of my interests; seeing 
that, if I recover my rights by your assistance, 
I shall naturally be grateful to you for restoring 
them, and glad to serve costly offices; whereas the 
defendant, if you let him keep what belongs to me, 
will do nothing of the kind; for do not suppose, 
that he will choose to contribute in respect of 
property, which he denies having received; no ; 
he will rather conceal it, to justify the verdict in 
his fayour. 
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CASE. 


Previous to the last trial Aphobus demanded 
a certain person (named Milyas) to be given up to 
him, to be examined by torture. Demosthenes re- 
fused to give him up, on the ground that he was a 
freeman ; but knowing the refusal would be brought 
as an argument against him on the trial, he called 
witnesses, among others Phanus the defendant, to 
prove that Aphobus before the arbitrator confessed 
Milyas to be free. For giving this testimony’ 
Aphobus brings the present action against Phanus, 
whom Demosthenes defends. 


1 See note 16. 
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SPEECH OF DEMOSTHENES FOR THE 
; DEFENCE. 


GentTLeMEN of the jury: If I did not reflect, 
that a cause has already been tried between myself 
and Aphobus, in which I convicted him with ease 
of greater falsehoods than any which he has now 
uttered ; (so palpable were the wrongs he had done 
me ;) I should tremble at my own inability to ex- 
pose the arts by which he misleads you. Now, 
however, (with the favour of the Gods be it spoken,) 
if you will only give me a fair and impartial hear- 
ing, I feel confident that you will form the same 
opinion of this man’s impudence as the jury on 
the previous occasion. If indeed the case had re- 
quired an artful speech, I should have distrusted 
my own youth and inexperience; but I am sure 
that all I shall have to do, will be to lay before 
you a simple statement of the plaintiff's conduct 
towards us. From this you will easily discover 
which of us is the guilty party. 

I know that he has commenced these proceed- 
ings, not with any expectation that he shall convict 
a witness of giving false testimony against him, but 
in the belief that the large amount of damages, 
which he was condemned to pay, will excite a pre- 
judice against me, and a feeling of compassion 
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for himself. On this account he now labours to 
clear himself of the charges made against him at 
the former trial, on the merits of which he had 
not a word to say in his defence at the time. I 
beg to observe, gentlemen, that if I had proceeded 
to execute the judgment, without shewing him any 
indulgence, I should have done no wrong in levying 
the damages which you had awarded, though it 
might perhaps have been urged, that I had acted 
with excessive rigour in depriving a relation of all 
his property. The truth, however, is the reverse. 
The plaintiff has conspired with his fellow-guardians 
to deprive me of the whole of my inheritance, and 
even now, after having been clearly convicted by 
a jury of his country, he does not choose to do 
any thing which is fair or reasonable. He has dis- 
persed the whole of his effects, giving the house 
to Aphobus, and the farm to Onetor, with whom 
I have been compelled to go to law; he took the 
furniture out of the house himself, carried away 
the slaves, broke the wine vat, tore off the doors, 
and all but set fire to the house; then he departed 
for Megara, where he has settled and paid the alien’s 
tax. Surely you have more reason to execrate the 
plaintiff for such behaviour, than to charge me with 
any undue severity. 

Of the rapacity and wickedness of this man I 
shall presently give you a full account, though in- 
deed you have heard a pretty good summary of 
it already. But I shall now proceed at once to 
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prove the truth of that piece of evidence, which is 
the subject of inquiry, and upon which you will 
have to pronounce your judgment. I have one 
request to make to you, gentlemen of the jury, and 
that is a reasonable one; that you will give to 
both of us a fair hearing. It is for your own 
advantage to do so as well as mine; for the more 
accurately you are informed of the facts, the more 
just and righteous will be your decision. 1 shall 
shew that the plaintiff has confessed Milyas to be 
a freeman, and proved the same by his conduct ; 
that he has declined the most infallible test, the 
examination by torture, for fear the truth should 
come out; that he is playing tricks, producing false 
witnesses, and misrepresenting the real facts of the 
ease. All this I shall prove by such clear and 
strong evidence, that you will all see plainly, I am 
speaking the truth, and not a word the plaintiff 
has said is to be trusted. I shall commence with 
a statement of those particulars, which will best 
enable me to give you a clear insight into the case. 

I commenced actions, gentlemen, against De- 
mophon, Therippides, and the plaintiff, for breach 
of their trust as guardians, having been defrauded 
by them of all my property. On the trial of the 
cause against Aphobus I proved clearly to the jury, 
as I shall prove to you, that he had conspired with 
his colleagues to deprive me of all the estate be- 
queathed to me. That I substantiated the charge 
not by means of false evidence, is manifest from 
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this circumstance. A multitude of depositions 
having been read at the trial, some of the depo- 
nents stating that they delivered to the plaintiff 
certain of my effects, others that they were pre- 
sent when he received them, others again that they 
had made purchases from him and paid him the 
prices, not one of them has he sued for false tes- 
timony. The only witness against whom he has 
proceeded is this man, whose evidence he cannot 
shew to have fixed him with the receipt of a single 
drachm. My calculation of the amount to which 
I had been plundered was not drawn from the 
defendant’s evidence, in which there is no men- 
tion of money, but was made by adding up the 
sums deposed to by the other witnesses, whom 
Aphobus has not sued. It was upon hearing 
their statements, that the jury found a verdict 
against him for the whole amount claimed in the 
bill. Why then did he pass them over, and sue 
the defendant alone? I will tell you. He knew 
that, in suing the witnesses who charged him with 
the receipt of money, he would only confirm their 
evidence, by causing every item in the account of 
his receipts to be more closely investigated. For, 
whereas upon the former trial the charges against 
him were made all at once, each occupying a por- 
tion only of the time allotted me for speaking ; 
upon the several trials for perjury each charge 
would form the subject of a separate speech, and 
be fully opened to the jury. On the other hand, 
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in suing a witness who deposed to his answer, he 
thought it would be in his own power to deny 
what he confessed before. Therefore he brings an 
action against the defendant, of the truth of whose 
testimony I shall endeavour to convince you, not 
by a suggestion of probabilities, not by arguments 
concerted for the present occasion, but by reason- 
ing which I am sure you will all think sound. 
Listen and judge for yourselves. ἱ 

Being aware, gentlemen, that the whole contest 
at the trial would be about the deposition set out 
on the record’, and that you would have to judge 
of its truth or falsehood, I considered the first step 
to be taken was to challenge the plaintiff to a test. 
What is it I do? I offered to deliver to him, to 
be examined by torture, a young slave who had 
learned to read and write, who was present when 
Aphobus made the admission in question, and took 
down the very statement deposed to by the witness. 
This youth -had not been ordered by me to play 
any tricks, to write down some of the plaintiff's 
words, and suppress others; I simply told him to 
make a true report of every word the plaintiff spoke. 
Now I ask, could there be a fairer opportunity of 
convicting us of falsehood, than putting my slave 
to the rack? Aphobus declined this test, because 
he knew better than any man living that my wit- 


! A tablet hung up in court, containing a statement of the cause 
and issue to be tried; which thus may be compared to our nisi 
prius record, which is laid before the judge at the trial, and con- 
tains the pleadings, issues, &c. 
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ness had spoken the truth. There are plenty of 
persons who can speak to this challenge, for it was 
not made in secret, but in the centre of the market 
place before many bystanders. Call the witnesses. 


[ Witnesses are called. | 


The plaintiff is so cunning and determined to 
affect ignorance of what is right, that, although 
he has preferred a charge of perjury, upon which 
you are sworn to give your verdict, he declined 
to question the slave as to the truth of the de- 
position, (the point about which he ought to have 
been most anxious,) and now falsely asserts that 
he requires him to be delivered up for a different 
purpose. Is it not monstrous, that he should 
complain of my refusal to deliver to him a free- 
man, (for such I shall clearly prove Milyas to 
be;) and should not consider my witnesses hardly 
treated, when I offer to him a person, who is con- 
fessedly a slave, and he refuses to put their evidence 
to the test by examining him? He surely cannot 
contend, that the torture is for some purposes, 
(which he desires,) a certain criterion of the truth, 
and for other purposes uncertain. 

Besides, gentlemen of the jury, this very fact 
was first deposed to by Atsius, the plaintiff's bro- 
ther. He is now leagued with Aphobus, and denies 
the fact, but at the trial he deposed to it with the 
other witnesses, not choosing to forswear himself 
or to incur the penalty which would immediately 
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follow. Surely, if I had been getting up false 
evidence, I should not have put this man in my 
list of witnesses, seeing that Aphobus was his 
most intimate friend, and knowing that he meant 
to plead for him in the cause, and that he was 
an adversary of mine. It is absurd to suppose, 
that I should call as witness to a falsehood a 
person, who was at variance with myself, and 
brother of my opponent. I have many witnesses 
to speak to this point, and as many circumstantial 
proofs. In the first place, if he really never gave 
this testimony, he would have denied it, not now 
for the first time, but immediately upon its being 
read in court, when denial would better have served 
his purpose. In the next place, if I had without 
cause exposed him to a suit for false testimony 
against his brother, (a charge, on which men run 
the risk of degradation, besides pecuniary penal- 
ties,) he would not have let the matter rest, but 
would have brought an action against me for com- 
pensation’. Further, to sift the thing to the 
bottom, he would have demanded of me the slave 
who wrote the deposition, so that, if I refused to 
give him up, I might be deemed unworthy of 
eredit. So far from his adopting any of these 


! Βλαβη, in a legal sense, comprehends a great variety of 
wrongful acts or torts, whether committed with force, or leading 
only to consequential damage; and also breaches of contract. 
The word therefore is untranslateable. T'respass (in its ancient 
and more enlarged sense) would come the nearest; but then our 
action of trespass is restricted to wrongs committed with force 
and violence, which makes it inapplicable. 
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courses, when J, finding he denied having given 
the evidence, tendered him the slave to be ques- 
tioned, he declined my offer; his brother and he 
being thus equally averse to try the point at issue 
by the torture. In support of each of these state- 
ments I shall produce witnesses, who will prove, 
that Agsius stood by the plaintiff in court when 
the deposition was read, that he appeared with 
the other deponents and assented to it, and that. 
when I tendered him my slave to be questioned 
on all these matters by Aphobus and himself, he 
did not choose to receive him. Call the witnesses 
this way. 


[Witnesses are called. ] 


I am now going to lay before you, gentlemen, 
a stronger proof than any you have yet heard of 
the plaintiff's answer. When he asked for Mi- 
lyas (notwithstanding the admission which I have 
proved,) I thought I would expose the manceuvre. 
I therefore summoned him to give evidence against 
Demon, his uncle, and partner in his frauds. 1 
wrote out the evidence of the witness whom he 
now sues for false testimony, and required him to 
depose thereto. At first he flatly refused; but 
when the arbitrator bade him depose or take the 
oath of denial, he deposed very reluctantly. Now, 
if the man was indeed a slave, and had not pre- 
viously been admitted by Apholus to be free, what 
could induce him to make this deposition? Why 
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did he not at once deny, and get rid of the affair? 
As to this matter also I offered to let him examine 
the slave who wrote the deposition, who would 
know his own handwriting, and well: remembered 
Aphobus deposing. I made the offer, not for lack 
of witnesses who were present, for there were some ; 
but in order that he might not accuse these men 
of perjury, when confirmed by the result of the. 
torture. Surely this' ought not to prejudice you 
against these witnesses, who are a singular ex- 
ample of defendants whose case is made out by 
the plaintiff's own evidence. To prove the above 
statements, take the challenge and the deposition. 


[The evidence is read. | 


These are the tests which he has declined ; 
all these circumstances prove the malice of his 
charge; and yet he calls upon you to believe his 
own witnesses, while he calumniates and impeaches 
the veracity of mine. Let me now say a few words 
on the probabilities of the case. 1 am sure you 
will all agree, that men who give false testimony 
are induced by one of three motives; either by 
a bribe to relieve distress, or by friendship, or by 
enmity to the adverse party. Not one of these 
motives can apply to my witnesses. Not friend- 

' Viz. my not calling the witnesses, who heard him give 
evidence before the arbitrator. That Aphobus gave this evidence, 
Demosthenes proves by the challenge and its refusal. ITlpoxAnow 


therefore, not προσκλησιν. is the true reading. It could be of no 
use to put imthe summons. 
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ship, certainly; as they are not men of the same 
pursuits or the same age with me, or even with 
each other. Not enmity to the plaintiff; for one 
of them was his brother and pleaded for him ; 
Phanus was his friend and belonged to the same 
tribe ; Philip was neither friend nor foe; so it 
is clear, this motive cannot be alleged against 
them. Nor was it poverty; for they are all men 
of large fortunes, out of which they defray the 
charges of public offices, and cheerfully perform 
the duties imposed on them. Besides, you know 
something of them, and what you know is to their 
credit, as quiet well behaved persons. This being 
so; the men being neither poor, nor friends of 
nine, nor enemies of my opponent ; what grounds 
are there to suspect them of giving false evidence? 
I myself cannot imagine any. 

The plaintiff knew all this, and had the best 
reasons for being satisfied of the truth of their 
testimony ; notwithstanding which, he brings an 
unfounded charge against them, and not only 
denies that he ever made the statement, which 
I prove him to have made beyond the pos- 
sibility of a doubt, but contends also that Mi- 
lyas is really a slave. In a very few words I 
will prove the falsehood of this assertion. Gen- 
tlemen, upon this very point I offered to let him 
question my female domestics, who remember that 
Milyas was emancipated by my father on his death 
bed. Besides, my mother was willing to make 
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oath', in the presence of my sister and myself, 
and with imprecations on us if she spoke falsely, 
that my father in his last moments discharged this 
man from servitude, and that he was treated by 
the family as a freeman. We were her only 
children, for whose sake she determined to re- 
main a widow; and, I trust, none of you will 
imagine, that she would thus have called down, 
the vengeance of heaven upon our heads, if she 
had not been confident she was swearing to the 
truth. I have evidence that we made these pro- 
posals, and were ready to abide by them. Call 
the witnesses. 


[ Witnesses are called. ] 


You see how many strong points I have to 
urge, and how ready I have been to submit the 
matters in dispute to the most infallible ordeal. 
Aphobus declines to meet me on these grounds, 
but imagines that he shall induce you to convict 
the defendant, by slandering me and impeaching 
the result of the late trial. Of all manceuvres I 
ever heard of, this is the most unfair and insi- 
dious. He, with the assistance of his brother in 
law Onetor and Timocrates, has suborned persons 
to give false evidence on that subject; we, not 
foreseeing that he would adopt such a course, 
and supposing that the whole contest would be 
as to the truth or falsehood of the deposition it- 


- 1 See note 17. 
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self, are not prepared with witnesses to speak to 
the guardianship accounts. However, notwith- 
standing this artifice, I think I shall be able, by 
a sinple narration of the facts, to convince you 
that the verdict was a most righteous one; that 
it was given against Aphobus, not because I pre- 
vented him from putting Milyas to the torture, 
nor because he admitted him to be a freeman, 
(as these witnesses have testified,) but because he 
was shewn to have received large sums of money 
for which he was accountable to me, and because 
he did not let the estate in the manner required 
by the laws and directed by my father’s will, as 
I shall clearly prove to you. These were things 
that every body could see, the laws I mean, and 
the sums of which the guardians had plundered 
me; but as to Milyas, no one knew even who he 
was. You will see by the terms of the bill, that 
it is as I say. For when I brought my action, 
gentlemen, against Aphobus, for the fraudulent 
account which he had rendered me, I did not lay 
the damages in one general sum, as a man would 
do who made a vexatious demand, but specified the 
several items which I charged him with, stating 
the sources from which, and the persons from 
whom he received them, and also the amount of 
each. I make no mention, however, of Milyas 
as being acquainted with any of these particulars. 
The bill commences thus: ‘“‘ Demosthenes makes 
this complaint against Aphobus. Aphobus is in- 
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debted to me for monies had and received by him 
as guardian, (that is to say,) eighty minas which 
he received as the marriage portion of my mo- 
ther, in pursuance of my father’s will.’—This is 
the first item, of which I aver myself to be de- 
frauded. Now what is the evidence of the wit- 
nesses? ‘ That they were present before the 
arbitrator Notharchus, when Aphobus admitted. 
Milyas to have had his freedom given him by 
the father of Demosthenes.” Consider for a mo- 
-ment. Do you think you could find any orator, 
sophist, or conjuror, with such wonderful powers 
of eloquence, as to be able from this deposition 
to convince a single human being, that his mo- 
ther’s fortune is in the hands of Aphobus? What, 
in the name of heaven, could he say?—‘ You 
confess Milyas to be'a freeman ?”—‘“ Well,” (the 
other would say) “but how does this shew the 
fund to be in my possession ’’— You must see 
it would be no proof at all. How then was the 
fact proved? First, by the evidence of his col- 
league Therippides, who declared that he paid 
over the money to him. Secondly, Demon his 
uncle and all the witnesses who were present 
stated, that he agreed to pay alimony to my mo- 
ther, whose portion was in his hands. Against 
these men he has taken no proceedings; clearly 
because he knew their statements to be correct. 
Besides, my mother offered to make oath, in the 
presence of me and my sister, and with impreca- 
5 


92 APHOBUS AGAINST PHANUS. 


tions on our heads if she spoke falsely, that 
Aphobus received her portion according to my 
father’s will. Are we then, or are we not to 
say, that he is lable for these eighty minas? 
And was it by this or that person’s evidence, 
that the verdict against him was obtained? I 
think, it was by the evidence of truth. He has 
enjoyed the interest of this fund for ten years, 
and even after judgment cannot make up his mind 
to restore it; yet he asserts that he has been 
hardly used, and that he lost the cause by these 
witnesses, not one of whom uttered a word to fix 
him with the receipt of the marriage portion. 

As to the bottomry loan, the cabinet makers ; 
the iron and ivory that were left me; and my 
sister’s portion, at the plunder of which this man 
connived, that he might himself be allowed to take 
what he pleased of my effects—-attend and observe, 
how just was the verdict pronounced against him, 
and how useless it would have been to examine 
Milyas on any of these points. 

For the fraud which you connived at, Apho- 
bus, there is an express law which makes you 
responsible, in like manner as if you had your- 
self reaped the fruits of it. What has this law 
to do with the questioning of the slave? In the 
affair of the bottomry loan, you all leagued with 
Xuthus, and divided the money amongst you, and 
cancelled the agreement; and now, having ar- 
ranged every thing to suit your own purposes, 
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and destroyed the documentary evidence, (as you 
are proved to have done by Demon,) you endeavour 
by artful impostures to mislead the jury. With 
respect to the cabinet makers; if you have ob- 
tained money and made large profits for yourself 
by lending on my securities, when you should 
rather have prevented others from doing so; and 
at last have made away with them altogether; 
how can your witnesses help you? These men, 
at all events, did not prove, that you admitted 
having lent money upon my slaves, and having ap- 
propriated them to yourself. The fact was proved 
by the acknowledgement in your own account, and 
confirmed by other testimony. 

As to the ivory and iron; I say, all my do- 
mestics well know, that Aphobus used to sell these 
articles; and I am willing, as I was on the for- 
mer occasion, to deliver to him any one of them 
he chooses, to be examined by the torture. Should 
he allege, that I refuse to give up a man who 
knows something of the case, and tender him 
persons who can prove nothing, he will have made 
out a stronger reason for accepting my offer. For 
if the persons, whom I tendered as competent to 
speak to the fact, had said that none of the stock 
was in his possession, he would surely have been 
acquitted of the charge. However, the fact is 
not so. He would certainly have been convicted 
of selling the stock, and having received the pro- 
ceeds. Therefore it was, that he rejected persons 
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who were on all hands admitted to be slaves, and 
desired to examine a freeman by the torture, whom 
it would have been a crime in me to give up; his 
object being, not to bring to a test the matters 
in dispute, but that, in case his demand were not 
complied with, he might found upon it the sem- 
blance of an argument. To make you understand 
all these points—first about the portion—then the 
connivance—then the rest—the clerk shall read 
the laws and the depositions. 


[Laws and depositions are read. ] 


That Aphobus has been no wise prejudiced by 
my refusal to give up this person to the torture, 
you may infer not only from the preceding ob- 
servations, but from the nature of the case itself. 
For let us suppose that Milyas was racked on 
the wheel. What would he most desire him to 
say? This surely; “that he is not aware of the 
plaintiff having any part of the property in his 
hands?” Well; suppose he says so. Does it 
follow that he has none? Far from it; for I 
produced witnesses, who spoke to the affirmative 
from their own knowledge and eyesight. That 
some man knows something to be in his posses- 
sion, is material evidence; but that some one does 
not know it, is no evidence at all; there are plenty 
of witnesses of that sort. 

Among all these witnesses who appeared against 
you, tell me, Aphobus, which have you sued for 
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false testimony? You cannot mention one. [5 
not this a clear admission of the falsehood of 
your complaint, wherein you say you were hardly 
used, and lost the verdict unjustly because this 
person was not given up to you; when it appears, 
you have made no charge against witnesses, who 
proved your possession of that property, as to 
which you desired to question Milyas, to prove 
that it was never left? They were the persons, 
against whom (if you were really injured) you 
ought to have proceeded; but you have sustained 
no injury, and your present charge is vexatious 
and malicious. 

The roguery of the plaintiff may be seen in 
imany points of view; but most clearly, by ob- 
serving his conduct in regard to the will. My 
father’s will, gentlemen of the jury, contained a 
specification of every thing he left, and a direc- 
tion to the guardians to let the estate. For this 
reason, Aphobus never gave it up to me, lest [ 
should learn from it tle amount of the assets. 
He admitted to be in his possession only what 
(on account of its publicity) he could not deny. 
The will (according to him) contained these pro- 
visions—that Demophon should have two talents 
(to be paid immediately) as a portion with my 
sister, whom he was to marry when she arrived 
at the proper age, (that would be in ten years ;) 
he himself was to have eighty minas with my 
mother, and the house to dwell in; Therippides 
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was to enjoy the interest of seventy minas until 
my majority—but nothing was said of any residue 
left to me, or of letting the estate; for it suited 
him not to reveal these matters to you. However, 
when Aphobus himself allowed, that my father on 
his death bed gave such large sums of money to 
each of the guardians, the jury, who sat on the 
former trial, considered this admission to be evi- 
dence of the value of the property. For when 
a man had charged his estate with the payment 
of four talents and a half in the shape of marriage 
portion or legacy, it was plain that he deducted 
this from a residue (bequeathed to me) of more 
than double the amount. It could not be sup- 
posed, he would desire to leave me his son in 
poverty, and to heap riches upon these men who 
were rich enough already. No. It was because 
of the magnitude of my inheritance, that he gave 
to Therippides the seventy minas, and to Demo- 
phon the interest of the two talents before the 
period of his marriage with my sister. That in- 
heritance he was never shown to have delivered 
up to me; nor even all but a little. Some he 
declared he had spent, some he had never re- 
ceived, some he knew nothing about, some was 
in the hands of this or that individual; some was 
in the house; in short, he had all sorts of ac- 
counts to give, except the time and mode of pay- 
ment. 

As to the story of the money being left in 
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the house ; this I will clearly shew to have been 
fabricated by him. The insinuation was artfully 
made. He saw (as you do) the property was 
large; and he could not shew he had delivered it 
up to me. »He sought therefore to make out a 
plausible case against me, as if I were attempting 
to recover what was already in my hands. But 
this is quite clear, that, if my father had felt no 
confidence in these men, he would not have made 
them trustees at all, and then (supposing he 
had left money in this way) he would not have 
mentioned it to them. How then do they know 
of its existence? On the other hand, if he believed 
them trustworthy, surely he would not place the 
bulk of his property under their control, and not 
the remainder also. Again, he would never leave 
this fund in the custody of my mother, and yet 
give her in marriage to Aphobus, one of the 
guardians ; for it is absurd to suppose, that he 
would endeavour to secure the treasure by her 
agency, and yet put her as well as the money in 
the power of one of the persons he distrusted. 
Further, had there been any truth in this story, 
do you imagine that Aphobus would not have taken 
-my mother to wife, in pursuance of my father’s 
will? He took her portion of eighty minas, appa- 
rently with an intention of marrying her; but 
afterwards he made a mercenary match with the 
daughter of Philonides of Melita, that he might 
get another eighty minas from him, in addition to 
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what he had obtained from our family. But had 
there been four talents in the house, and in her 
keeping too, (as he represents,) don’t you think 
he would have flown to get both her and them into 
his possession? Or is it likely, that, after so 
shamefully conspiring with his colleagues to rob 
me of my visible property, which many of you knew 
to have been left me, he would miss the opportunity 
of seizing a fund, which you would know nothing 
about? Who could believe such a tale? It is im- 
possible, gentlemen of the jury; it is impossible. 
From that hour, indeed, was my father’s property 
buried, when it came into these men’s hands; and 
Aphobus, who cannot prove he has paid me any 
thing, seeks, by this account, to represent me as a 
rich man, and so to deprive me of your sympathy. 
Many other charges might I bring against him; 
but I should not be justified in speaking of my 
own wrongs, while the witness is in peril of dis- 
franchisement. I will now read you a challenge ; 
from which you will see, that the statements in 
the deposition were true; that Aphobus, who now 
says he required to examine Milyas upon all the 
items in dispute, at first demanded him only on a 
question of thirty minas; and also that he is not 
in the least damnified by the evidence. Being 
anxious to prove him every way in the wrong, and 
to bring his tricks and artifices in a clear light 
before you, I asked him, what was the sum, in 
respect of which, as being within the knowledge of 
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Milyas, he desired to examine him; to this he 
falsely replied, that it was the whole amount. 
‘Well then,” (said I,) ‘upon this point you shall 
question the slave who has the copy of your 
challenge. And if, after I have sworn that you 
confessed the man to be free, and testified to the 
same effect against Demon, you will swear to the 
contrary with imprecations upon your daughter, 
I release to you the whole sum, in respect of which 
it shall appear from the examination of the slave 
that you made your first demand for Milyas; and 
by that amount I am content that the damages 
awarded against you shall be reduced, so that you 
may sustain no injury by the witnesses.” This 
challenge, which many persons saw given, he would 
not accept. Can you then, who are upon your 
oaths, conscientiously convict my witnesses at the 
instance of a man, who refused to give this judg- 
ment in his own favour! Can you do otherwise 
than look upon him as the most impudent of 
mankind? To prove the truth of my statements, 
call the witnesses. 


[ Witnesses are called. | 


Do not suppose that, while I was prepared to 
take this course, the witnesses were of a different 
mind. They proposed, in confirmation of their 
testimony, to take a solemn oath in the presence 
of their children, and with imprecations on them 
if they swore falsely. Aphobus did not choose to 
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let the oath be sworn, either by them, or by 
me. He rests his case upon an artful speech and 
witnesses accustomed to perjury ; and by their aid 
thinks he shall easily impose on you. Take and 
read this deposition to the jury. 


[A deposition is read. ] 


Is it possible to prove, in a clearer manner 
than I have done, the malice of this charge, the 
truth of the evidence against my opponent, and the 
justice of the verdict which condemned him? I 
have shown, that he refused to examine, as to the 
truth of the deposition, the very slave who wrote 
it down; that his brother Asius deposed to the 
very statement which he declares to be false ; that 
Aphobus himself, when called by me as a witness 
against Demon, his uncle and colleague', gave the 
same testimony as the witnesses whom he sues ; 
that he declined to examine my female servants as 
to the fact of Milyas being a freeman; that my 
mother was willing to make oath on the subject, 
with imprecations on her children; that I tendered 
for examination all the rest of my servants, who 
knew every circumstance of the case better than 
Milyas, and he rejected them all; that he has not 
sued for false testimony a single one of the wit- 
nesses who fixed him with the receipt of money ; 
that he did not produce the will, or let the estate, 

1 He was father of Demophon, and probably had some share 


in the management of the estate, whicli led to an action against 
him by Demosthenes. 
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as the laws require; and lastly, that when, by 
swearing a solemn oath after myself and the wit- 
nesses, he might have procured a release to the 
extent of the sum as to which he required Milyas 
to be questioned, he did not think proper to swear 
it. I declare to heaven, I could not devise a surer 
method of proving my case, than the one I have 
adopted. And yet Aphobus, clear as it is that 
he calumniates the witnesses, and sustained no 
damage by their evidence, and lost the verdict 
justly, still puts a bold face on the matter. There 
would be less reason to wonder at the style of his 
present language, if he had not been condemned in 
the first instance by his own friends, and by the 
arbitrator. For you must know, that, after inducing 
me to refer the case. to Archenaus, and Dracon- 
tides, and Phanus, (the last of whom is defendant in 
this action,) he revoked their authority, because he 
heard them say, that, if they decided on oath, they 
should give their award against him; then he went 
before the official arbitrator, by whom, as he could 
make no answer to my claim, judgment was pro- 
nounced for me. From this he appealed to a jury ; 
who, upon hearing the case, affirmed the decree of 
his friends and the arbitrator, and assessed the 
damages at ten talents. They gave their judgment, 
not on the ground that he had admitted Milyas 
to be a freeman, (for this was of no importance ;) 
but because, an estate of fifteen talents having been 
left to me, he would not grant a lease of it; and 
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because he and his colleagues managed it for ten 
years, and he allowed me (then a child) to be 
assessed to the property tax at one fifth of the 
whole value, the same rate at which Timotheus 
the son of Conon and men of the largest fortunes 
were assessed; and, after so long managing a 
property, which he chose to be so highly rated, 
he delivered to me, as the balance due from him- 
self, not so much as the value of twenty minas, and 
united with his colleagues to plunder me of my 
whole substance, the capital as well as the income. 
For these reasons the jury, allowing interest on the 
whole amount, not at the rate at which estates are 
usually let, but at the lowest rate they could, found 
the loss I had sustained by the fraud of the guar- 
dians to exceed thirty talents altogether; and there- 
fore they assessed this man’s damages at ten 
talents. 


DEMOSTHENES AGAINST ONETOR. 


CASE. 

DemostueEnes, having obtained judgment a- 
gainst Aphobus, proceeded to levy execution. Not 
finding any goods of the defendant to levy upon, 
he takes possession of a house and a piece of 
land. Here he encounters opposition; for the 
land is claimed by Onetor, who alleges that it 
was mortgaged to him to secure the portion’ 
settled upon his sister on her marriage with 
Aphobus. Demosthenes, having made formal entry 
upon the land, is turned off by Onetor, against 
whom he commences an action of trespass’. 


1 See note 18. 2 See note 19. 
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OPENING SPEECH. 


GentLemen of the jury: I was most anxious 
to avoid the quarrel between Aphobus and my- 
self, and also this in which I am engaged with 
his brother in law, Onetor, the defendant. I there- 
fore made many fair proposals to both of them ; 
but nothing like reasonable terms could I obtain 
from either. Indeed I have found this man far 
more troublesome, and more deserving of punish- 
ment, than the other. I pressed Aphobus (though 
in vain) to let our disputes be settled among friends, 
and not to try the experiment of a jury. But this 
man, when I bade him be the judge in his own 
cause, to avoid the risk of a trial, treated me with 
the utmost contempt; refused to hold any conver- 
sation with me, and in a very insulting manner 
turned me off the land, which belonged to Aphobus 
when I recovered judgment against him. Now 
then, since he unites with his brother in law to 
deprive me of my property, and has come into 
court relying on the influence of his friends, the 
only course left for me is, to seek redress at your 
hands. I am aware, gentlemen, that I have to 
contend against ingenious pleading and witnesses 
prepared to give false evidence. I think, however, 
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the justice of my cause will give me such advantage 
in argument over the defendant, that if any of you 
had a good opinion of him before, you will learn 
from his conduct towards me, that he has all along 
been (unknown to you) the vilest and basest of 
mankind. I will shew you, that he has not only 
never paid the marriage portion, for which he says 
the estate is mortgaged, but has laid a plot from 
the very beginning to defraud me; and also that 
the lady, on whose behalf he ejected me from this 
land, has not been divorced; and that he is now 
screening Aphobus, and defending this action with 
a view to defeat my lawful claims. All this I shall 
prove by such clear and strong evidence, that you 
will at once see the justice and propriety of the 
action which I have brought against him. I 
shall commence at that part of the case, which 
will best give you an insight into the whole. 

It was. known, gentlemen, to many of the 
Athenians, and it did not escape the observation 
of the defendant, that my guardians were grossly 
neglecting their duty. The discovery was indeed 
made very early; numerous meetings and discus- 
sions were held on the subject of my affairs, before 
the archon as well as other persons. For the 
value of the property left me was notorious, and 
it was pretty evident, that the trustees were leaving 
it unlet, for the purpose of enjoying the income 
themselves. This being so, there was not a single 
man acquainted with the circumstances, who did 
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not expect that I should recover compensation 
from them, as soon as I came to man’s estate. 
Among others who continued to hold this opinion, 
were Timocrates and Onetor; of which I can give 
you the strongest proof. The defendant, seeing 
that Aphobus, besides his own patrimony, held 
mine also (not a small one) in his possession, was 
desirous of giving him his sister in marriage; but 
he was too wary to part with her portion; for he 
looked on the estate of a guardian as a sort of 
pledge for the security of the ward. Accordingly 
he gave him his sister, but the portion it was 
arranged should remain in the hands of Timocra- 
tes, her former husband, who was to pay interest 
thereon at ten per cent so long as he retained it. 
Afterwards, when I had obtained judgment in the 
suit against Aphobus for breach of trust, and he 
still refused to make me any satisfaction, Onetor, 
far from endeavouring to bring us to terms, pre- 
tended that his sister had been divorced, and that 
he had paid her portion and could not get it back, 
(although at that very moment it was unpaid and 
at his own disposal,) and then, saying he had 
taken a mortgage of the land, was hardy enough 
to expel me from it. Such contempt did he feel 
for me, and for you, and for the laws of his country. 
This, gentlemen of the jury, is the ground of the 
present action, and these are the facts upon which 
you will have to pronounce your verdict. I will 
first call before you Timocrates himself, who will 
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state, that he agreed to remain a debtor for the 
lady’s portion, and continued to pay interest upon 
it to Aphobus according to the agreement; then 
I will call witnesses to prove, that Aphobus himself 
confessed he received the interest from Timocrates. 
Take the depositions. 


[ Depositions are read. } 


It is admitted, you see, that the portion was 
not actually paid to Aphobus in the first instance. 
And it is highly probable, that, for the very rea- 
sons I have mentioned, they chose to defer the 
payment, rather than mix it up with the estate of 
Aphobus, over which so serious a liability impended. 
They cannot say it was poverty that prevented their 
making an immediate transfer ; for Timocrates has 
an estate of more than ten talents, and Onetor 
above thirty; this then could not have been the 
cause. Nor.can they allege, that they had valuable 
property, but no ready money; or that the lady 
was a widow, and therefore they hurried on the 
marriage without paying her portion at once. For, 
in the first place, these men lend a great deal of 
money to other people ; and secondly, the lady was 
not a widow, but was living with Timocrates, and 
removed from his house, when they gave her away 
to Aphobus. This last excuse therefore, it is plain, 
cannot be received. And I think, gentlemen of 
the jury, you will all agree upon this point; that 
any man, contracting such an alliance, would rather 
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borrow of another, than not pay his sister’s portion 
to her husband. For, in the latter case, he is es- 
teemed as a debtor who is not certain to perform 
his engagements; whereas, if he gives away the 
lady and her money together, he becomes indeed 
a brother in law and a friend ; he has then acted an 


honourable part, and is not looked upon with mis-— 


trust. This being so, it being evident they were 
not compelled by any of the causes just mentioned, 
and could not have desired, to leave this debt un- 
satisfied; it is impossible to suggest any other reason 
for the nonpayment than this, viz. that they had 
not sufficient confidence in Aphobus to put the 
money into his hands. 

Thus much do I prove beyond all dispute. 
And I think I shall easily shew from the facts 
themselves, that they never paid in the sequel ; 
and you will see, that even if they retained the 
money, not with the view I suggest, but with the 
intention of speedy payment, they would never 
actually have paid or parted with it; so urgent 
were the necessities of the case. 

Two years elapsed between the marriage and 
their declaration of the divorce. The marriage 
took place in the archonship of Polyzelus, in the 
month of Scirophorion ; the divorce was registered 
in the month of Poseidon, in the archonship of 
Timocrates. Immediately after the marriage I 
came to man’s estate, made my complaint, and 
demanded an account; and, finding myself plun- 
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dered of all my property, I commenced my action 
in the last mentioned year. Now, that in this 
interval they continued to be debtors for the wife’s 
money according to the terms agreed on, is likely 
enough ; but that they paid it over, is incredible. 
Do you think that a man, who originally preferred 
to remain in debt and to pay interest for his sister’s 
fortune, in order that it might not be risked with 
the husband’s property, would have paid it over 
when the suit against the husband had begun? 
Surely, gentlemen of the jury, you cannot suppose 
it possible. Why, even if he had trusted him 
with the money in the first instance, he would have 
sought to recover it then. 

To prove that the lady married at the time I 
mention, that the dispute between Aphobus and 
myself had commenced in the interval, and that 
after I had brought my action these men regis- 
tered the divorce with the archon; read _ these 
several depositions. 


[ Depositions are read. | 


After this archon comes Cephisodorus; then 
Chion. During their years (being of full age) I 
continued to press my claim; and I commenced 
my action in the archonship of Timocrates!. Take 
this deposition. 

1 Scirophorion (part of our June) was the last month of the 
legal year. In the next month Polyzelus went out of office, and 
Cephisodorus came in. Soon after Demosthenes became seven- 


teen, passed his probation, and was registered, ‘Then he demands 
ὃ an 
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[The clerk reads. ] 
Now read this. 
[The clerk reads. | 


It is thus clear from the evidence, they have 
taken these bold measures, never having paid the 
portion, for the purpose of preserving to Aphobus 
his estate. For when in so short a period of time 
they say they owed the money, they paid it, they 
could not get it back, the lady separated from her 
husband, and they became mortgagees of the land; 
how can one avoid seeing, that they are acting in 
collusion, to deprive me of the fruits of your verdict? 
I now proceed to shew you, that, according to the 
admissions of the defendant, Timocrates, and 
Aphobus, it is impossible for the portion to have 
been paid. | 

I put questions, gentlemen of the jury, to each 
of these men, before many witnesses. I asked 
Onetor and Timocrates, if any persons were present 
when they paid the marriage portion; Aphobus 
I asked, whether any were present when he received 
it. They severally answered, that no witness was 
present, but that Aphobus was paid by instalments 


an account from his guardians. Dissatisfied with the account 
they render, and the property they deliver up to him, he com- 
plains, and threatens them with legal proceedings, The parties 
negotiate, but after two years find all attempts to come to an 
amicable arrangement ineffectual. Meanwhile Demosthenes col- 
lects evidence, and prepares his case. Early in the archonship 
of Timocrates, at least before the month of Poseidon (part of 
December, ) at the age of nineteen, he commences his action. 
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in such sums as he desired from time to time. 
Now can any one of you believe, (the portion being 
a talent,) that Onetor and Timocrates put so large 
a sum into the hands of Aphobus without witnesses? 
Aphobus! against whom, though paying him in 
presence of a multitude, one would take every pre- 
caution, so as (in case of dispute) to be able to 
recover one’s rights before a jury. In a trans- 
action of such importance no man would take 
steps without a witness, whomsoever he had _ to 
deal with, much less with such a person as 
Aphobus. It is for this reason we hold marriage 
festivals, and invite our most intimate friends; 
because the affair is one of moment ; we are giving 
to the charge of others the happiness of our sisters 
and daughters, for whom we are most anxious to 
make safe provision. If therefore the defendant 
really paid over the portion to Aphobus, no doubt, 
he paid him in the presence of those persons, before 
whom he agreed to become a debtor and_ pay 
interest. For, by so doing, he would be discharged 
from the whole demand; whereas, by paying him 
when no one was by, he would leave the persons, 
who witnessed the agreement, to be witnesses 
against him of the continuance of the debt. The 
matter stood thus. They could not persuade their 
friends (more honest than themselves) to swear 
to their having paid the money. They thought. 
if they produced other witnesses (not relations,) 
you would disbelieve them. They knew again, 


- 


112 DEMOSTHENES AGAINST ONETOR. 

if they said the payment was made all at once, we 
should demand for examination the slaves who 
brought the money; and in that case, if they de- 
clined to give them up, (as they certainly would 
if the payment was never made,) their fraud would 
have been detected. On the other hand, by saying 
they paid without a witness, and by instalments, 
they hoped to escape detection. Thus were they 
reduced to invent the present story. And by such 
tricks and artifices they imagine that, passing for 
simple hearted persons, they can easily deceive you; 
the truth being, that in matters affecting their 
interest, (so far from simplicity,) they would not 
do the most trifling act without all the caution of 
men of business. Take and read the depositions 
of the persons, before whom they gave their 
answers. 


[ The clerk reads. ] 


Now, gentlemen of the jury, I will shew to 
you, that the lady, though nominally separated, 
was really living with Aphobus. I think, if you 
are satisfied of this, you will feel more inclined to 
withdraw your confidence from my opponents, and 
to redress my wrongs. Some of the facts I shall 
establish by direct testimony, others by cireum- 
stantial evidence of a convincing nature. 

When I saw, gentlemen, that after the regis- 
tration before the archon of this lady’s divorce, 
and after Onetor had declared the farm to be 
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mortgaged for her portion, Aphobus still occupied 
and cultivated the land, and dwelt with his wife, 
I knew at once, it was all a pretence to cover 
the real design. Wishing to satisfy you of this, 
I thought it right to convict him in the presence 
of witnesses, in case he denied the facts to be 
as I have stated.’ Accordingly, I tendered him 
for the torture 2 slave, who was well acquainted 
with the circumstances; one who had belonged 
to Aphobus, and whom in due course of law I 


τς had taken in execution. The defendant, as to his 


sister’s living with Aphobus, declined the inquiry 
I proposed; the other matter (Aphobus farming 
the land) was too notorious to be denied, so he 
confessed it. 

But there is further proof that Aphobus lived 
with his wife, and held the land, until just before 
the commencement of the action. It appears from 
the manner in which he dealt with the land after 
judgment. or, as though he had never mort- 
gaged, and the property would belong to me as 
judgment creditor, he carried off every thing he 
could, all the produce and implements of the farm, 
except the casks; what he was unable to remove, 
he left behind of course; so that now the defendant 
may claim the bare land. Here’s a contrivance ! 
One says the farm was mortgaged to him, while 
the mortgagor is shown to be cultivating it; and 
that his sister was divorced, when he is_ proved 
to have declined the test of inquiry upon this 
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very point; the other separates from his wife, 
(so says the defendant,) and then carries away 
all the produce and implements from the farm, 
while the guardian of the divorced lady, for whose 
sake he says the land was mortgaged, shews not 
the least resentment, but takes it all quietly. Is 
not this a flagrant case? Is it not open collusion ? 
You must think so, if you fairly consider the 
facts. I will prove every point—the defendant’s 
confession that Aphobus farmed the land before I 
commenced the action against him—his refusal to 
inquire by the torture into the fact of his sister’s 
cohabitation—and the removal (after judgment) 
of all the agricultural stock except fixtures. Take 
and read these depositions. 

[Depositions are read. ] 

I shew by all these proofs, the divorce was ἃ ἡ 
fiction. But the best proof of all is the conduct 
of Onetor himself. He who should have been 
highly indignant, when, after paying (as he says) 
the portion, he got back (instead of money) a 
farm with a disputed title; this very man—as 
though he had no quarrel; as though he had 
sustained no injury; as though he were on the 
most friendly terms with Aphobus—pleaded his 
cause in the action which I brought against him. 
Me, who had done him no wrong whatever, he 
used every effort, in conjunction with Aphobus, 
to deprive of my inheritance; Aphobus, whom, 
(if any part of their present story is true,) he 
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should have looked upon as a stranger, he sought 
to secure in the possession of my property as well 
as his own. Nor did he confine his services to the 
trial; but, after judgment had been given against 
Aphobus, he, went up to the jury and supplicated 
them on his behalf, begging and praying them, 
with tears in his eyes, to assess the damages at 
a talent only; and for this he offered to be bail 
himself, These facts will hardly be disputed; the 
jury who then sat on the bench and many of 
the bystanders remember them; however I will 
produce witnesses. Here, take this deposition. 
[The deposition is read. ] 

Gentlemen, you may infer from another strong 
circumstance, that Aphobus lived with his wife, 
and has continued to do so to this hour. The 
lady, before her union with him, did not remain 
a day single, but left a living husband (Timocrates) 
to come to him; and now, in a period of three 
years, she does not appear to have married any 
other man. Who can believe, that on the former 
occasion she went straight from one man to an- 
other, to avoid living single; and that now, (if 
she is really divorced,) she would have endured 
to remain single for so long time, when it was in 
her power to get a new husband, her brother pos- 
sessing so large a fortune, and she herself being 
so young! There is nothing probable about this, 
gentlemen of the jury. It is mere fable. The 
lady is living with her husband openly, and makes 
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no secret of it. I will produce the evidence of 
Pasiphon, who attended her in her illness, and 
saw Aphobus sitting by her side, in this very 
year, after the commencement of this action against 
the defendant. Take the deposition of Pasiphon. 


[The evidence is read. ] 


Knowing, gentlemen of the jury, that the de- 
fendant, immediately after the termination of the 
suit, had received the goods out of the house of 
Aphobus, and got possession of all his property 
as well as mine; and being assured that Aphobus 
and his wife were living together; I demanded 
three female slaves, who knew of the cohabitation 
and of the goods being in these men’s hands, that 
we might have not words only upon the subject, but 
proof by the torture. The defendant, on my chal- 
lenging him to this, which all who were present 
declared was a fair proposal, dared not have re- 
course to so sure a test; but—as if there were 
some better kind of proof in such matters, than 
torture and testimony—he would neither produce 
witnesses to shew that he had paid the marriage 
gift, nor surrender the domestics, who knew of 
his sister’s cohabitation, to be questioned upon 
the fact; and, because I requested him to do so, 
he most contemptuously and insultingly forbade me 
to speak with him. Was ever man so unfeeling, 
or so determined to affect ignorance of justice? 
Take the challenge itself and read it. 
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[The challenge is read. ] 


You, gentlemen, hold it as a maxim, both in 
public and private, that of all methods of inquiry 
the torture is the most certain; and when slaves 
and freemen are both at hand, and a fact has 
to be discovered, you do not use the testimony 
of the freemen, but torture the slaves, and thus 
endeavour to ascertain the real truth. And very 
properly. For there have been witnesses ere 
now, who were thought not to have spoken the 
truth; but no slave was ever convicted of giving 
false evidence upon examination by torture. Yet 
the defendant, after declining so fair an offer, 
after rejecting so sure and decisive ἃ test, 
calling Aphobus and Timocrates, one to say 
he paid the portion, the other he received it, 
will ask you to believe him, when he pretends 
that his business with these men was transacted 
without a witness. Such simpletons does he take 
you for. That their tale will be neither true 
nor like the truth—from their own confessing 
not to have paid the portion at first—from their 
afterwards saying they paid it without witnesses— 
from the dates, which make it impossible! for 
them to have paid after the title to the pro- 
perty was in dispute—from these and all the other 
circumstances of the case, I think I have clearly 
proved. 


! Because they would not be such fools as to pay then, and 
(according to the dates) they could not have paid before. 


6—2 
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SECOND SPEECH OF THE PLAINTIFF. 


I omirrep in my former speech one point, as 
strong as any that were urged, to prove the non- 
payment of the marriage portion by these men 
to Aphobus. This I will now lay before you, and 
then proceed to expose the falsehoods you have 
heard from the defendant. You must know, gen- 
tlemen of the jury, when he first thought of putting 
in a claim to the property of Aphobus, he said he 
had paid, not a talent, (which he now says was 
the amount of the portion,) but eighty minas; and 
he set up tablets,’ on the house for twenty minas, 
on the land for a talent; wishing to preserve to 
Aphobus both the one and the other. Seeing 
however by the issue of the late trial, with what 
feelings an unscrupulous rogue is regarded by a 
jury, he comes to his senses, and thought how 
hard my case would appear, if, after being so 
grossly plundered, Aphobus having all my estate, 
I had nothing of his to levy upon, and could shew 
that I was hindered from levying by the defendant. 
What is it he does? He removes the tablets 
from the house, and says the portion is only a 
talent, and for that the land is mortgaged. Now 


1 See note 20. 
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it is evident, that if the tablets on the house were 
fairly set up and told a true story, those on the land 
were fair also. On the other hand, if the former 
were false and set up with a fraudulent intention, 
we may presume the latter were equally false. 
Upon this you should form your judgment, not 
from my statements, but from the defendant’s own 
conduct. He took down the tablets of his own 
accord ; no one compelled him; and thus by his 
own act he shews himself to be an impostor. I 
shall prove my words. Observe, he still maintains 
the land to be mortgaged for a talent; and that 
he posted the house for twenty minas besides, and 
took the tablets down again after the trial, I shall 
prove by witnesses who know the fact. Here, 
take the deposition. 


[The deposition is read. ] 


It is clear then, that having posted the house 
for twenty minas, and the land for a talent, he 
intended to+claim a lien upon them for eighty 
minas. Could you have stronger proof of the 
falsity of all he says, than his varying in his own 
account of the same transaction? To me it seems 
impossible to find a stronger proof. 

Now mark his impudence. He dared to say 
in court, that he leaves me all the land is worth 
beyond a talent; when by his own valuation it is 
worth nothing more. What did you mean, Onetor, 
by posting the house for twenty minas, (at the 
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time when eighty minas was your demand,) if the 
land was really worth more? Why did you not 
charge the land with the twenty minas also? or 
is this your plan?—when it pleases you to preserve 
the estate of Aphobus, the land shall be worth 
a talent only, and the house be mortgaged to you 
for two thousand drachms besides, and the portion 
shall be eighty minas, and you insist on having both 
house and land—again, when that is not for your 
advantage, it shall be otherwise; the house shall 
be worth a talent, because I have it in my pos- 
session, and what remains of the farm-shall be worth 
not less than two, that I may appear to be ill using 
Aphobus, and not to be the injured party? You 
don’t see that, while you pretend to have paid the 
portion, you are proved not to have paid it in any 
manner whatsoever. Proved, I say; for the honest 
and genuine part of a man’s conduct, is what he 
does from first impulse. You are shewn to have 
acted with design, to aid the plots of my enemies. 
From this you may see, and it is worth con- 
sidering, what sort of an oath he would have sworn, 
if tendered to him. For, when he said the portion 
was eighty minas, if one had offered to give him 
that sum, upon his swearing to the truth of his 
own statements, what would he have done? It is 
plain, he would have taken the oath. How can he 
deny it, when he makes such a claim now! Well 
then; he proves out of his own mouth, that he 
would have been perjured; for now he tells you 
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it was a talent, and not eighty minas, that he 
paid. What reason, then, have we to suppose, 
that he would be more forsworn in that case 
than in the present? And what opinion can one 
fairly entertain of a man, who would convict him- 
self of perjury so easily!? 

But perhaps all his conduct is not of a piece ; 
not evident trickery from beginning to end. How 
ean this be, when you know he spoke for Aphobu’s 
in reduction of damages, fixing them at a talent, 
and offering to be bail to me for that amount? 
Here again is proof, not only that Aphobus lived 
with his wife, and the defendant was on friendly 
terms with him, but also that the marriage portion 
never was paid. For what man would be such 
a fool, as first, to pay a large sum of money on 
the security of an estate with a doubtful title, 
and then, not content with his bad bargain, but 
as though the person who took him in had done 
a righteous- act, to become his bail for a judg- 
ment debt? No man, I should think. It is not 
rational to suppose, that a person, who was unable 
to recover a talent due to himself, should promise 
to pay that sum to another, and give bail for it 
too. No. The very act shews, he has never paid 
the portion, but took the mortgage as a friend 
of Aphobus, to counteract my claims, and hoping 
to make his sister a partner with him in my 


! Every liar may be thus proved to be perjured. A strange 
argument ! 
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inheritance. And now he endeavours to cheat 
and deceive you, by saying, that he set up the 
tablets before judgment was given against Apho- 
bus. Yes, Onetor; but not before you had given 
judgment against him; at least, if there is truth 
in your present story; for it is clear that, when 
you took these steps, you were in your own mind 
satisfied of his guilt. But indeed the argument 
is ridiculous; as if you, gentlemen, were not aware, 
that all rogues think what they shall say, and no 
one ever lost a cause for lack of words, or con- 
fessing himself to be in the wrong. His lies are 
first detected, and then the man’s character be- 
comes known. Such appears to me to be the 
defendant’s case. Come tell me, Onetor, how can 
it be just, that, if you put up tablets for eighty 
minas, the portion shall be eighty minas; and 
if for more, more; and if for less, less? Or how 
can it be just, when your sister up to this day has 
never lived with another man, or been separated 
from Aphobus, and when you have not paid the 
portion, and have not chosen to resort to the tor- 
ture or to any other fair mode of determining 
these questions, that, because you say you have 
set up tablets, the farm shall be yours? I cannot 
see the justice of this. We must look to the 
truth, not to the contrivances by which men like 
you patch up a plausible story. Besides, good 
heavens! suppose it were ever so true that you 
had paid the portion, (which you have not,) who 
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is to blame for that? yourselves; for you took 
my property as a security. Did not Aphobus 
take possession of my estate (for which judgment 
was given against him) ten whole years before 
he became: your brother in law? And was it 
right that you should recover every thing, while 
I, who have obtained a judgment, an oppressed 
orphan, and the loser of a real portion, who alone 
of all mankind ought to have been exempted from 
the risk of costs, am thus reduced to distress, and 
have recovered nothing at all, though I have been 
ready to accede to any terms of your own pro- 
posing that were fair and reasonable ? 


Nore 1. 


ATHENIAN MONEY. 


Tue sums, in which value was computed at 
Athens, were talents, minas, and drachms. A 
talent contained 60 minas; a mina 100 drachms. 
The drachm was worth about tenpence, and con- 
tained 6 obols. 

The coinage was principally silver; drachms 
and obols ; with pieces larger and smaller; as the 
four drachm piece; the half obol. The drachm 
weighed about 65 Troy grains of silver. The obol 
must have been a small coin, like our old silver 
penny. The Athenian, who lacked a purse, would 
sometimes put it in his mouth. Hence the fun 
of the story told by Aristophanes of the two jury- 
men; who having received a drachm between them 
as their court fee, one of them went and changed 
it in the fish market, and (to play his companion 
a trick) gave him three scales of a stinking fish ; 
the other, taking them for obols, clapped them in 
his mouth without looking, but soon discovered 
an exception to the maxim “lucri bonus est odor 
ex re qualibet.” 
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There were also copper coins, as the quarter 
obol, the chaleus (4 of an obol,) and some of less 
value. 

The gold in circulation at Athens was the 
coinage of various places in Greece and Asia. The 
pieces most commonly in use were called staters. 
An Attie stater was worth about a Napoleon, or 
20 drachms. The daric (so called after the Per- 
sian king Darius) was of the same value. This 
coin was retained by the Macedonian kings, who 
melted down all the gold coinage of Greece, and 
had their own image stamped upon it. 

There was but a scanty supply of the precious 
metals in Greece, at an earlier period, while the 
Eastern monarchs collected the treasures of Colchis, 
Lydia, Phrygia, Egypt, and India. The wars of 
Xerxes opened a freeer intercourse with Asia, and 
enriched the Greeks by commerce and _ plunder. 
Thus, and by an increase in the produce of their 
native mines, money became more plentiful among 
them; and in the days of Demosthenes its value 
was five times less than in the age of Solon. The 
ratio of gold to silver was ten to one; at the pre- 
sent day in Europe it is about thirteen to one. 

The most celebrated Grecian mines were those 
of Laurium in Attica, and those of mount Pangzeus 
on the confines of Thrace and Macedonia. This 
latter district produced gold and silver. It com- 
menced on the left bank of the Strymon, and ex- 
tended eastward as far as Scapte Hyle, where lay 
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the property of Thucydides the historian, and where 
he wrote, and (some say) died, in exile. From 
the Pangzean hills flowed the Hebrus with its 
golden sands. Off the coast lay the island of Tha- 
sos, in which were mines, anciently worked by the 
Phenicians. Thasos had various colonies on the 
mainland, established for mining purposes. The 
principal of these was Datus. But they and the 
island itself became subject to Athens, by the vic- 
tories of Cimon ; and from that time to the close of 
the Peloponnesian war, the mines in Thrace were 
worked by the Athenians. Eighteen years before 
the battle of Cheeronea, the whole district fell into 
the hands of Philip, who seized upon the Thasian 
towns, and in one of them (near Datus, but more 
inland,) established a Macedonian colony, to which 
he gave the name of Philippi, afterwards so fa- 
mous in history. Philip, by an improved method 
of working the mines, added greatly to his re- 
venue. Hence the stories of his bribing the Greek 
orators, and owing more of his success to gold than 
to arms ; 
*¢ Diffidit urbium 
Portas vir Macedo, et subruit 2mulos 
Reges muneribus. ”” 

The mines of Laurium were the property of 
the Athenian people, but were worked by private 
speculators, to whom the state granted allotments, 
receiving a certain sum by way of premium or 
purchase money, and reserving a perpetual rent 
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of a 24th part of the produce. These persons 
were thus (in point of law) tenants of the state, 
but for most purposes might be regarded as the 
absolute owners. Many wealthy citizens embarked 
their capital in the mining business, which they 
carried on by means of agents or subtenants. Ni- 
cias had several mines, with a thousand slaves at 
work in them. Laurium was an important source 
of revenue to Athens. When Deceleia was oc- 
cupied by the Lacedemonian army, she suffered 
greatly by losing the profit of the mines. They 
had yielded a considerable income in the time of 
Themistocles, who persuaded his countrymen to 
apply the money to shipbuilding, instead of dis- 
tributing it among themselves. In the time of 
Xenophon the quantity of silver obtained was di- 
minished; and Strabo tells us, that in the first 
century of the Christian era the Laurian mines 
were exhausted. 

The trade of Athens was much promoted by 
the purity of her silver coin, which was every 
where exchanged with advantage, while that of 
other states would only pass at home. One in- 
stance only is recorded of her issuing a debased 
gold coinage; but this was in a time of distress, 
at the close of the Peloponnesian war. Forgery 
by individuals was a capital crime. 

The interest of money was at Athens calculated 
by the month, a thing which in England is only 
done by pawnbrokers. To prevent confusion, I 
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shall always speak of interest as if calculated by 
the year. 

The common rate of interest at Athens, when 
money was lent on good security, was from 12 
to 18 per cent. It was often much higher. We 
read of 30 per cent being paid on a bottomry 
contract for one summer. The lowness of personal 
eredit, frequency of wars, instability of govern- 
ments, and imperfection of international law, ren- 
dered all mercantile adventures perilous. There 
were no laws against usury at Athens, though 
usurers were (as they have been in all ages) 
regarded with an evil eye by the people. The 
principal money lenders were bankers. The chief 
use of a banker in those times was the safe custody 
of money. They appear not to have paid interest 
on deposits. But they were serviceable to their 
customers in other ways; as the depositaries of 
important documents; as referees; as witnesses 
to payments and other transactions between them 
and third persons; and generally by extending 
their credit. Bankers were usually men of high 
repute in the commercial world. Isocrates tells 
us, that money was lent to them without wit- 
nesses. I can believe this, when I consider the 
locse manner in which deposits are made at the 
present day ; though, if the orator’s charges against 
Pasion the banker were correct, he at least was 
not deserving of much confidence. But every man 
trusts somebody ; and in those days, when printing 
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was unknown, and writing materials were not so 
easy to be had, men were obliged to place more 
reliance on their agents. 

An Athenian could live respectably on the 
interest of a talent, that is, on seven or eight 
minas a year. In the speech against Boeotus, the 
plaintiff says he had been supported and educated 
out of such an income. Iseeus speaks of an estate 
of 50 minas as sufficient to live comfortably, but 
not to perform public services. The expences of 
Demosthenes, his mother and sister, during his 
minority, amounted to seven minas annually, ex- 
elusive of house rent. From this it appears, that 
the father of Demosthenes (who left 14 talents) 
was a person of considerable property. But we 
read of larger fortunes than his at Athens. Conon 
possessed 40 talents; Nicias 100; Alcibiades still 
more. One of the richest men was Callias son of 
Hipponicus, whose property was valued at 200 
talents, partly acquired by the plunder of the Per- 
sian war. He had a son Hipponicus, (who was 
killed at the battle of Delium,) who gave his 
daughter in marriage to Alcibiades, with a portion 
of ten talents, and a promise of ten more after 


the birth of a son; the largest portion ever given 
by a Greek. 


Note 2. 


REGISTRATION OF CITIZENS. 


Tue Greek words further signify, ‘until I had 
passed my probation.” Coming of age alone did 
not entitle an Athenian to exercise the rights of 
a citizen. He was obliged to be enrolled in the 
register of his parish. Before he could be enrolled, 
he was examined, as to his birth and parentage, 
and as to his fitness for civil duties. This was 
at the age of 17; after which he became legally 
competent to manage his own affairs, but could 
not vote in the popular assemblies till the expira- 
tion of two more years, when he was entered upon 
another parish roll, which enabled him to do so. 
He then obtained the full rights of a freeman, ex- 
cept that he was not capable of serving on juries, 
or holding offices of state, before the age of 30. 

The Attic nation was anciently divided into 
various independent states, like England during 
the Heptarchy. Theseus united them into one 
people, and made Athens the centre of govern- 
ment. But there was another ancient division, 
into tribes,’ clans,? and houses.? The tribes were 


' φυλαι, 2 φρατριαι. 3 yevn. 
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four, each containing three clans, and each clan 
thirty houses; a house being composed of thirty 
single families. The tribes are said to have been 
distinctions of caste; but this is doubtful. Certain 
it is, they preserved artificial distinctions, which 
tended to weaken the social union of the people. 
Theseus established a gradation of ranks; nobles, 
husbandmen, and artizans; which may have some- 
what altered the relations of the tribes. These 
however continued to subsist, until the expulsion 
of the sons of Pisistratus, when the democratical 
party resolved to abolish them, and to reorganise 
the whole state. 

Clisthenes, the Lord John Russell of his day, 
divided the whole territory of Attica into 100 pa- 
rishes,* and created ten new tribes, assigning ten 
parishes to each; not however ten contiguous pa- 
rishes, but so that a tribe might be composed of 
parishes locally separate. This was done to break 
old ties and connexions. The political functions 
of the clans and houses were transferred to the 
parishes ; though the former still continued to ex- 
ist as private communities, with their peculiar cus- 
toms, festivals, and rites of religion. They too, as 

ἄδημοι. These districts, forming a geographical division, and 
the inhabitants being united for religious and political purposes, 
may be well enough called parishes. Township will not suit so 
well; for our townships are scattered over the country, and form 
no regular division. The word is synonymous with vill, or vil- 
lage, and, according to the ancient law, signifies a tithing, or place 


consisting of ten families; but, according to the modern notion, 
it is a place that has a constable. 
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well as the parishes, kept a register of their mem- 
bers; but there was this difference: every citi- 
zen was obliged to be a member of some parish ; 
whereas there was no such necessity for admission 
into the clans and houses. When a foreigner was 
naturalized, he was enrolled in a parish, as a mat- 
ter of course; and this entitled him to all the 
political privileges of an Athenian, except to hold 
the office of archon and certain priesthoods, for 
which no man was eligible, whose grandsire was 
not a citizen. 

These parishes (which were afterwards increased 
to the number of 174) had each within its precincts 
a little town or village, where public meetings were 
held, and local business transacted. They had their 
own corporate property, magistrates, and officers ; 
but, while they attended to their domestic concerns, 
they performed various duties to the commonwealth 
at large. Not the least important was the regis- 
tration, of which I am now speaking. In the days 
of Athenian prosperity, the freedom of the city was 
deemed a high honour. It was sometimes con- 
ferred upon strangers as a testimony of respect, 
or reward of service. Thus, in the beginning of 
the Peloponnesian war, Sadocus, son of Sitalces, a 
Thracian king and an active ally, was made a citi- 
zen. In later times the honour became more cheap. 
Isocrates complains that it was open to all sorts of 
adventurers, and that it was easier to become a 
citizen of Athens than a Triballian. He speaks 
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(I presume) of foreigners only, to whom the name 
of citizen was a mere feather in their cap. No 
doubt, it was less easily obtained by those, who 
would derive solid advantage from it by residence. 
Sometimes indeed it became necessary, to recruit 
the population by large creations of citizens; for 
instance, after the plague, which (besides the gene- 
ral mortality) carried off nearly five thousand of 
the élite of the army, and wasted the strength of 
Athens more than any of the losses of war. 

We read of cases, where men got their names 
upon the register by fraud or bribery. To prevent 
this, the parishes occasionally instituted a scrutiny, 
to try the titles of their members. Every man’s 
name was called over, and any member might ob- 
ject to the name of any other being retained on 
the list. The parishioners adjudicated upon oath ; 
a majority of votes excluding. From their de- 
cision there was an appeal to a court of justice ; 
but if the appellant could not prove his title, he 
was sold for a slave. 

A few years before the Peloponnesian war, an 
Egyptian prince sent a present of corn to Athens. 
Disputes arose about the distribution, none but 
citizens being entitled to a share. A general scru- 
tiny was called for; and the result was, that nearly 
five thousand persons were declared to be aliens. 

We have a speech of Demosthenes on behalf 
of a man, who was disfranchised by his parish and 
appealed. He alleged, that there was a conspiracy 
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against him; that the voting was unfair; that his 
own name was called on late in the day, when the 
majority of members had gone home, and that only 
thirty persons voted. He accuses the whole parish 
of jobbing. One of the charges is, that they struck 
one of two brothers off the roll, and retained the 
other; an act which must have been illegal, be- 
cause the franchise could only be conferred by the 
suffrages of the whole people. He insinuates that 
he had made himself unpopular, while holding a 
parish office, by enforcing payment of parochial 
rents. To prove his legitimacy, he calls, among 
other witnesses, members of his house and clan.' 

1 This subject is fully discussed in a little treatise by Plat- 


ner, entitled Beitriige zur Kenntniss des Attischen Rechts, (Mar- 
burg, 1820). 


Nore 8. 


PROPERTY TAX. 


' Tue ordinary revenue of the Athenians was 


ον derived from public lands, customs, harbour and 


market tolls, aliens’ tax, tribute, fines, and con- 
fiscations. But occasionally, in times of danger 
and necessity, they imposed a property tax. The 
first we read of was one, by which 200 talents 
were raised to carry on the siege of Mytilene, in 
the fourth year of the Peloponnesian war. But 
the principle on which it was levied was established 
long before. 

Solon divided the people into four classes; 1, 
those who received 500 measures! of dry or liquid 
produce from their land; 2, those who received 
300, who were called knights, because they were 
able to keep a war horse; 3. those who received 
150, whose name* denoted that they could keep a 
yoke of oxen for the plough; 4. those who had less 
than 150, the labouring class.’ 


1 Of dry, the μεδιμνος, about a bushel and a half; of liquid 
the μετρητης. about nine gallons. 
? ζευγίται Or yeomen. 3 Ones. 
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These classes had their respective duties and 
privileges. The highest offices, civil and military, 
were reserved for the members of the first class ; 
the lowest were excluded from all honours, but, on 
the other hand, they were exempted from taxation. 

Solon thus introduced a new feature into the 
constitution, viz. a property qualification. His 
classes were distinctions not of caste, nor of birth, 
but of wealth only. Observe also, the only pro- 
perty, of which he took account, was land. This 
was to be expected in the infancy of a state, not 
yet enriched by commerce. Thus in old times the 
greatest importance was attached to the name of 
freeholder in England, and little regard was paid 
by the law to personal possessions. Things are 
changed now, and so they were at Athens not long 
after Solon’s time. 

As the state became more democratical, the 
distinctions between the four classes were gradually 
abolished, and the highest offices of the republic 
were thrown open to all. But the principle, ac- 
cording to which they were assessed to the public 
taxes, was preserved from first to last, as esta- 
blished by Solon. This I am about to explain. 

The income of the first class man (supposing 
the measure to be worth a drachm) would be 500 
drachms. This (taking his estate at twelve years 
purchase) represented a capital of a talent. In 
the same manner, the estate of the second class 
man was worth 36 minas; that of the third class 
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man 18 minas. But, for the purposes of taxation, 
these estates were valued at a talent, 30 minas, 
and 10 minas, respectively. Those of the fourth 
class (as before mentioned) were not taxed at all. 
If therefore a property tax had been levied of 
one per cent, the first class man would have paid 
60 drachms, the second 30, the third 10. The 
student will mark the difference between the terms. 
Thus, the second class man has an estate really 
worth 36 minas; he is rated (or assessed) at (or 


ἐν upon) 30 minas, and he pays a rate or tax’ of 30 


drachms. This may be illustrated by reference to 
the English poor rate, where however the annual 
(not the whole) value of the land is the subject 
of taxation. Thus, a house pays a rental of £50; 
it is rated or assessed to the poor at £40; (in 
other words) the rateable value is £40; if then 
a rate is imposed of a shilling in the pound, the 
tenant has £2 to pay. 

The principle established by Solon was that of 
taxing the rich in a higher proportion than the 
poor. In England a different principle is usually 
adopted. Thus, in the legacy duty, the same per 
centage is charged for any amount. The duty on 
receipts decreases as you ascend in the scale ; for 
instance, on a receipt for £10 the stamp is six- 
pence; for £20 it is a shilling; (so far the pro- 


1 Every rate may be called a tax; but the common distinction 
is, that rate is applied to parochial impositions, ¢aa to those of 
the government. 
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portion is the same;) for £50 eighteen pence ; 
(here the proportion begins to diminish ;) and for 
£1000, ten shillings. An Englishman therefore, 
who receives ten pounds, pays as duty a four hun- 
dredth part of it ; if he receives a thousand, he pays 
only the two thousandth part. 

There was but little direct taxation in the 
earlier times of the Athenian republic. In case 
of war, personal services were required of the citi- 
zens, according to their rank. Those of the first 
class took the principal commands; the second 
formed the cavalry; the third the heavy armed 
infantry, the fourth served as light troops, or 
manned the ships. With the advance of wealth 
and power, pecuniary contributions became more 


frequent ; and were always adjusted according to 


Solon’s principle; except that personal property, 
as soon as it became considerable, was taxed as 
well as real; and, as the wealth of the whole people 
increased, the estates of the different classes could 
no longer be estimated by a fixed standard. 

For the purpose of a property tax, every man 
made a return of the whole value. of his property. 
A public register was made of all these values, 
care being taken to ascertain the correctness of 
the valuations. The State then, in imposing the 
tax, would have four things to determine; first, 
how many classes there should be; secondly, what 
estates should be included in each class ; thirdly, at 
what rate each class should be assessed ; fourthly, 
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what the tax should be. Let us suppose the State 
to have resolved, 

First, that there should be four classes ; 

Secondly, that estates amounting to twelve ta- 
lents should be in the first class ; estates amounting 
to six talents in the second; estates amounting to 
two talents in the third; estates amounting to 25 
minas in the fourth; 

Thirdly, that the first class should be assessed. 
at a fifth part of their estates; the second at a 
sixth; the third at an eighth; the fourth at a 
tenth ; 

Lastly, that a tax of five per cent should be 
levied. 

The result may be exhibited in the following 
tables, taking them as specimens of the account 
kept in the tax book. 


FIRST CLASS. 


Name of person. ‘axable value. 


Value of pro-| ip 
perty. 


Onetor 30 talents| 6 talents 18 minas 
Timotheus | 265 talents; 6 talents 15 minas 
Demosthenes|15 talents| 3 talents 9 minas 


Phenippus | 12 talents|2tal.24min.| 720 drachms 
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SECOND CLASS. 


Name of person. Meas ἀρ Taxabie value. Tax. 
Timocrates | 10 talents | 1 tal. 40 min. 5 minas 
Antidorus 6 talents 1 talent 3 minas 


THIRD CLASS. 


Name of person. bag ως, Taxable value. Tax. 
Nausicrates | 4 talents 30 minas 150 drachms 
ZEschines 2 talents 15 minas 75 drachms 


FOURTH CLASS. 


Name of person. | Value of pro- Taxable value. 


perty 


Stratocles 1 talent 6 minas 30 drachms 


Mantitheus |25 minas | 250 drachms | 12 drachms 3 ob. 


When Demosthenes was seven years old, a 
property tax was imposed; and we know that 
estates of 15 talents were included in the first 
class, and assessed at 3 talents. Of the number 
of classes and other regulations we are not in- 
formed. It may however be conjectured from the 
language of Demosthenes, that 25 minas was the 
smallest property subject to the tax. The words, 
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which I translate “at one fifth of the value of my 
estate,” are literally “at 5 minas for every 25.” 
Why then does the author, instead of simply say- 
ing “one fifth,” express the same thing by an 
equivalent fraction with higher numbers? It may 
be, that 25 minas, being the lowest taxable pro- 
perty, was referred to as a sort of standard in 
computing the proportions of rating. Thus, if a 
man was said to be rated upon every 5 minas, it 
would be understood that he was in the highest 
class of ratepayers; if upon every 250 drachms, 
in the lowest class. 

Upon this occasion there was a tax of a twen- 
tieth, or 5 per cent; upon which Demosthenes 
would pay 9 minas. He tells us, that in the ten 
years of his minority the guardians payed on his 
behalf 18 minas. There may therefore have been 
during that period another tax of 5 per cent, or 
two of 23. Boeckh, who has beautifully elucidated 
the whole of the subject, observes that these pro- 
perty taxes cannot be deemed excessive, when in 
ten years Demosthenes only payed the fiftieth part 
of his property, which in that time might have 
been doubled by good management on the part of 
the guardians. “This” (he says) ‘‘shews the ab- 
surdity of the assertions respecting the exorbitant 
taxes of the Athenians, especially when we consider 
the low rate of the custom duties, and the cheapness 
of the necessaries of life. If, notwithstanding this, 
there was a great disinclination to pay property 


"7 [9] 
{ ---- 
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taxes, as may be seen from the Olynthiacs and 
the oration concerning the Chersonese, the fact is 
not wonderful, as no one taxes himself willingly ; 
and, as to the decrease of the national wealth, 
the causes originated in other circumstances.” 

As a means of getting prompt and expeditious 
payment of the tax, the following method was 
then introduced. J[*rom each tribe were chosen 
120 men of the largest fortunes, who were divided 
into Boards! of 60, from each of whom were taken 
15 of the richest, to form a select body of 300, to 
whom the State looked for immediate payment in 
case of need. They (the 500), if called upon to 
make an advance of money, obtamed repayment 
from the Boards, who in their turn collected what 
was due from the general body of ratepayers, a 
certain number of whom were assigned for this 
purpose to every Board. Demosthenes was the 
chairman of one of these Boards; an office which 
(no doubt) he performed by deputy. The chair- 
men must have been appointed according to pro- 
perty ; and perhaps it might be inferred, that there 
were not twenty citizens richer than Demosthenes ; 
but we know not enough of the facts to determine 
this. 

The management of the whole affair was under 
the control of the Generals, who held a court for 
the decision of all disputes relative to the rating, 
collecting, &e. 


1 Σνμμοριαι. 
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The aliens residing in Attica were subject to 
this tax; but they were rated upon a different 
seale, and included in a distinct list from the citi- 
zens. The mines, being public property, were not 
taxed. There could not however be any personal 
exemption. The sum of all the assessments, in 
the time of Demosthenes, amounted to upwards 
of 6000 talents; upon which a rate of 5 per cent 
would produce 300 talents. 


Nore 4. 


THE WATERGLASS. 


Tue Athenians were not fond of long speeches, 
and therefore, to prevent the parties from saying 
more than was necessary, they timed them by a 
glass, in which water trickled through a narrow 
tube, like sand in one of our minute glasses. The 
measure of water was not always the same, and 
varied according to the importance of the cause. 

Mention is made of a certain quantity of water 
being allowed in certain causes; but this gives us 
no idea of the length of time, as we do not know 
the construction of the glass. Our best evidence 
of this is the length of the speeches which have 
come down to us. Each party was commonly 
allowed two speeches, the defendant having the 
last reply; and the second speech might be half 
as long as the first. If either got a friend to plead 
for him, he gave up so much of his own time as 
the friend’s speech would occupy. 

The admeasurement of the water, like other 
details, was seen to by the superintending magis- 
trate. An officer of the court stood by the glass, 


THE WATERGLASS. 145 


and stopped it, whenever a witness was called, or 
a law or other document was read to the jury. 
In allusion to this custom, there was a joke 
against the sobriety of Demosthenes, “that other 
men spoke by water, but he composed by it.” 


Nore 5. 


OUTLINE OF THE PROCESS IN 
AN ACTION. 


Tue first thing to be considered by a plaintiff 
was, before what tribunal he should prefer his 
complaint. 

Different magistrates at Athens had jurisdic- 
tion over different classes of wrongs and injuries. 
Thus the archon (or chief magistrate) took cog- 
nizance of all causes concerning the family rights 
of citizens, such as rights of marriage and inherit- 
ance, duties of children to their parents, guardians 
to their wards. The present cause therefore came 
before him. 

The magistrate was rather a director or super- 
intendant of the judicial proceedings, than a judge. 
The nature of his functions will appear, as we 
go on. 

Let us suppose the cause of action to belong 
to the archon. The plaintiff summoned the de- 
fendant to appear before him, say on the fifth 
day. The summons was given in the presence of 
one or more witnesses. Arrest was not allowed 
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in civil actions, except in the case of foreigners, 
who might suddenly quit the city. 

The defendant could not appear by attorney, 
nor was appearance a mere form (as with us) 
by entry in a court book. He was obliged to 
attend in person before the archon, to answer the 
charge made against him. If he did not attend, 
and the plaintiff could prove that he had been 
duly summoned, he suffered judgment by default’. 
Supposing both the parties to- attend, the 
plaintiff exhibited his bill of plaint to the archon, 
who then had several things to consider; viz. 
whether he himself had jurisdiction in the cause ; 
whether the plaintiff was a person competent to 
bring an action; whether the action was brought 
at a proper time or ina proper form; and lastly, 
whether in point of law there was any right of 
action at all. 

On the last point, (embracing a great variety 
of questions which might afterwards come before 
the court,) there can be no doubt, that by the 
constitution of Solon, and in the theory of the 
law, the archon had full power to decide in the 
first instance, and at once to quash all further 
proceedings; just as in England, if it appears 
by the plaintiff's own statement of his case, that 
he has no ground of action, the court gives judg- 
ment against him, without sending the case to a 
jury. He was subject however to a check. He 


1 epnpov made, 
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might at any time be accused before the people 
of corruption, or misconduct; more especially at 
the end of the official year, when he had to render 
an account of his administration. Any persons 
might then come forward, and allege, that by 
reason of his neglect they had been prevented from 
obtaining justice. When the democracy became 
settled, and the people more fond of exercising 
their judicial powers, they looked with jealousy 
upon any person who restrained them; and the 
complaint of a disappointed suitor would be readily 
attended to. It might be urged also with some 
show of reason, that as juries were, by the express 
provision of the legislature, judges of the law as 
well as the fact, any decision by a magistrate 
upon matter of substance in the cause was pre- 
mature. Thus it became a delicate thing for him 
to interpose between the suitor and his rights; 
and, with respect to essential points, his duty was 
rather ministerial than judicial. 

Still in all matters of a technical and formal 
nature the magistrate exercised an undisputed au- 
thority over the proceedings, and was (both in 
theory and practice) the sole judge. Thus, if a 
woman, or a minor, commenced an action without 
the aid of a guardian or prochein amy, he would 
not suffer it to go on. If Demosthenes, instead 
of bringing an action, had been ignorant enough to 
prefer a criminal prosecution against Aphobus, the 
archon might have said: ‘you have mistaken your 
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remedy. ‘Two courses are open to you; either a 
general action for breach of trust, or one in a more 
special form for not letting the estate; but a cri- 
minal charge cannot be maintained.” Demosthenes 
must then have commenced his proceedings de novo. 

If the archon saw no preliminary objection 
to the progress of the cause, he intimated the 
same to the parties, and appointed a day for 
further hearing. Then was the action considered 
to have formally commenced’; this being the first 
step actually taken by the Court. In England, 
for the same reason, we deem the action to be 
commenced by the issuing of the writ of summons, 
which commands the defendant to appear; for it 
issues in the King’s name, and under the authority 
of the Court, though in reality the Court knows 
nothing about it, and the plaintiff obtains the writ 
by paying a small fee to a subordinate officer. 

The action being thus commenced, a short 
notice was written on a board, and hung up out- 
side the archon’s office, to inform all persons 
interested, that a cause between such and such 
parties was pending. 


2 Λαγχανειν δικὴν signified in common Attic parlance, to com- 
mence anaction. Strictly it is, to get the suit entertained, to obtain 
a hearing; and still more strictly, to obtain it by lot, which arose 
probably from this, that, when there were several causes, the 
magistrate cast lots for the order in which they were to be taken. 
The expression would remain when the practice was given up. 
Aayxavew has indeed shared the fate of many other words, in 
losing a portion of its original meaning, and is applied to a variety 
of objects in the simple sense of ¢o obtain. 
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On the appointed day the parties again at- 
tended before the archon, whose duty it now was, 
to hear’ the case fully on both sides. First the 
parties were sworn to speak the truth. Then the 
defendant was called upon to put in his defence, 
which was always in writing. Hither he simply 
denied the plaintiff's charge, or he pleaded spe- 
cially. In the latter case the proceedings became 
more complicated, of which I reserve the ex- 
planation for a future note. I will here suppose 
him to plead a simple denial of the plaintiff's 
charge. The parties were then at issue, and no- 
thing remained but to support their respective 
allegations by proof. 

The proof would lie partly in the law, partly 
in the facts of the case. To shew that he was 
right in law, either party might refer to the writ- 
ten code, or to any special decree ; and might pro- 
duce such copies or extracts from the same as he 
thought necessary. He might also comment upon 
their construction, or refer to known principles of 
unwritten law. To prove matter of fact, he called 
witnesses, produced documentary evidence, put 
questions to his opponent, or challenged him to 
some supposed test of the truth, such as the exami- 
nation of a slave by torture. 

The archon heard the parties and their wit- 
nesses, and put such questions to them as he 


8 This was called avaxpiois, because the archon examined the 
parties and their witnesses. 
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thought proper. With respect to his judicial power, 
the observations already made will equally apply 
to this stage of the proceedings. But though with- 
out power to decide, we cannot doubt, it was both 
the duty and the practice of the archon, so far to 
carry and so to conduct the inquiry, as to satisfy 
his own mind, and make it in some degree appear 
to the parties themselves, on which side lay the 
justice of the case. The mere intimation of his 
opinion might have a useful effect. by leading to 
a compromise, or inducing one of the parties to 
give in. If both were determined to go to a jury, 
he proceeded to prepare the cause for trial. 

With this view, the evidence of the witnesses 
was reduced to writing, and put in the shape of 
formal depositions. This was commonly done by 
the parties themselves at their own houses. Each 
wrote out the evidence of his own witnesses, or 
such evidence as he expected them to give, and 
required them to depose to this before the archon. 
But it might happen, that a witness, upon exami- 
nation, varied in his account from the evidence 
thus prepared for him, or that witnesses appeared 
whose evidence was neither prepared nor expected. 
In this case the depositions were written out at 
the time by the scribes who attended. 

In the same manner, the evidence of slaves, 
the answers and challenges of the parties, were 
all taken down in writing. These and all other 
documents intended to be used at the trial were 
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carefully collected together, and put into a box, 
which, at the close of the inquiry, was sealed by 
the archon, and kept by him until the day of trial. 

The archon might adjourn his sittings from 
day to day, and the box was kept open until the 
last day; but after this no further evidence was 
allowed to be put in, and no evidence could be 
offered to the jury, which had not been produced 
before the archon. This was to prevent surprise. 

The trial (in ordinary cases) took place on the 
thirtieth day after the commencement of the action. 
But this would vary according to circumstances. 
The nature of the cause, the number of witnesses, 
or the state of public business, might render it 
necessary to postpone the trial to a later period ; 
or it might be deferred by agreement of the parties. 
The archon fixed the day, and took care that a 
jury was duly summoned. The parties received 
notice, and warned their witnesses to attend. 

On the appointed day the Court assembled, 
and the cause was called on. If either party was 
not present, judgment was given against him, un- 
less he could shew to the satisfaction of the jury, 
that he was prevented from attending by some good 
cause, such as illness, or absence on the public 
service. This was to be shewn by an affidavit of 
the party himself, produced by some person duly 
authorised, who on behalf of his friend requested 
the court to put off the trial. The other party 
might oppose this application, and produce (if he 
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pleased) a counter affidavit. The jury decided 
whether the excuse could be received. 

If both parties were present, the trial proceeded. 
The jury acted in all substantial points as judges. 
The archon: presided, saw that the forms of law 
were duly observed, and kept order in the court, 
for which he had the assistance of the city police. 
At the close of the proceedings he called upon the 
jury to give their votes, counted them when given, 
and pronounced judgment accordingly. 


Nore 6. 


GUARDIAN AND WARD. 


Tue letting here spoken of is a thing unknown 
in this country. It was a lease, or rather a loan, 
of the whole property; land, goods, money, business 
and good will; every thing (in short) out of which 
pecuniary profit might be derived. It was a com- 
mon mode of disposing of a ward’s estate, so 
that it might improve during his minority. Whe- 
ther it was more usual, to allow the rents and 
profits to accumulate in the hands of the lessee 
until the expiration of the term, or for the guar- 
dian to receive and reinvest them from time to 
time, we know not. Demosthenes says, that the 
estate of one Antidorus, lent in this way, was 
nearly doubled in six years, the borrower paying 
the whole amount at the end of that period ; 
from which it may be inferred that in the mean 
time he paid no interest. Of course, if it were 
required for the infant’s maintenance, the rents 
would be reserved payable at stated periods. 

The guardian, by adopting this method, relieved 
himself from much responsibility. As in England 
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any trustee may (in certain cases of difficulty) 
apply to the Lord Chancellor for leave to admi- 
nister the estate under direction of the Court; so 
might a guardian at Athens apply to the archon, 
to take measures for letting the ward’s estate. The 
course seems to have been, for the archon to put 
it up to auction, and let it to the highest bidder, 
under the sanction of a jury, taking care to have 
good security for payment. 

If a testator directed the estate to be let, 
the guardian had no power to keep it in his own 
hands; otherwise (it seems) he might exercise 
his discretion; but then, if he kept it in his 
own hands, he ran the risk of being charged 
with mismanagement. A safe alternative is sug- 
gested by Lysias', of investing the property 
in land, and maintaining the ward out of the 
rents. 

At Athens (as with us) the testamentary guar- 
dian stood towards his ward in the relation of a 
parent ; while the property was vested in him, or 
placed under his control, as trustee, for the ward’s 
use and benefit. In England such a person is 
subject to the jurisdiction of the Lord Chancellor, 
who may remove him for misconduct, and appoint 
another person to the office; and who, on a bill 
filed against him by the ward, will compel him to 
render an account of his administration. In the 


1 Against Diogiion. 
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Roman law an actio suspecti might be brought by 
a third person against the guardian during the 
pupillage, and an actie tutele by the ward after- 
wards. So at Athens, if the guardian, at the 
expiration of his authority, refused to render an 
account to his ward, or if he rendered a false ac- 
count, or had wasted or wilfully mismanaged the 
estate, the ward might bring an action to recover 
compensation ; and (besides) any person might, 
during the minority, institute a public prosecution 
against a guardian, who neglected or injured his 
ward. When we read in Demosthenes, that the 
frauds of Aphobus and his colleagues were very 
early suspected, and became a general topic of 
conversation, and that the archon was applied to 
on the subject; we must suppose it was intended 
to get up a criminal prosecution against them, one 
consequence of which, if successful, would have 
been their removal. 

The archon was the legal protector of all or- 
phans. It was his duty to appoint guardians, if 
none were named in the father’s will. They were 
to be chosen (according to custom) from among 
the nearest relatives. We cannot depend on the 
statement of Diogenes Laertius, that by a law of 
Solon the infant’s next heir could not be his guar- 
dian. It reminds us, however, of a similar law of 
our Saxon ancestors, by which guardianship de- 
volved upon those next of kin to whom the in- 
heritance could not possibly descend ; a precaution 
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not adopted by the Romans, who exposed their 
guardian to the temptation of wishing 
_ “Pupillum utinam, quem proximus heres 
Impello, expungam.”’ 

The tutelage at Athens expired when the ward 
had completed his 17th year. In England the 
guardian appointed by testament, or by the Lord 
Chancellor, holds his office till the ward is 21; 
the common law guardian (who seldom exists in 
practice) till 14 only. Neither in England, nor in 
Athens, is there such a distinction as prevails in 
the Scotch, following the Roman law, between the 
tutor, who is guardian till 14, (during pupillarity,) 
and the curator, who is guardian till 21, (during 
minority.) 

Observe, the word estate is used here in its 
more enlarged sense, to denote the whole of a 
man’s property. Sometimes it signifies the quantity 
of a man’s interest in any subject of property, as 
an estate for life. In popular language it often 
means land; as an estate in Wales. 


Nore 7. 


CLUBS. 


Ir is pleasing to find the existence at Athens 
of societies, which had (among other objects) 
that of assisting and relieving their poorer mem- 
bers. They did not create any permanent fund, 
or regulate their charities upon any fixed plan, 
but gave relief as occasion required. When any 
man was reduced to distress by illness or other 
misfortune, he applied to his club for assistance, 
and every member was expected to contribute 
something. The money thus advanced was (strictly 
speaking) neither a gift nor a loan, but something 
between the two; that is, it was to be repayed 
when the receiver was in better circumstances. 
There was no legal method of recovering such 
advances ; but it was deemed highly dishonourable 
for any man, who had accepted the bounty of his 
friends, not to repay them, or not to be equally 
generous, when he was called upon and had the 
means. Leocrates, who deserted his country, and 
went to live at Megara, after the battle of Che- 
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ronea, (for which he was afterwards prosecuted 
as a traitor by Lycurgus,) felt it incumbent on 
him to pay off his club debts in Athens; and 
gave his brother in law a special commission for 
that purpose. Meeriades in the text is described 
as a profligate person, who would neither pay his 
just legal debts, nor his debts of honour. 

The clubs had good cheer and good fellowship 
in view, as well as charity. They used to dine 
together about once a month, appointed a presi- 
dent, and made bye laws and rules for their 
guidance. Among the duties of the president was 
that of collecting subscriptions from the members 
to defray the common expenses, and sometimes 
advancing them out of his own pocket, for which he 
was entitled to be reimbursed. Disputes between 
the club and individual members were referred to 
a court of speedy justice, which decided according 
to the rules of the club’. 

The formation of societies was common in the 
Greek republics. There were commercial, religious, 
and political societies. Many, that had a differ- 
ent object at first, were diverted to political ends. 
Thus at Athens Phrynichus engaged the clubs to 
assist him in his project of overthrowing the de- 
mocracy. Lysander, to forward his own ambitious 
views, established clubs in Asia Minor. Thucy- 


1 These are ερανικαὶ dixat. The subject is involved in much 
obscurity ; and I confess that, after reading all that has been said 
by Salmasius, Heraldus, and others, I have not fully made up my 
mind. I am inclined to take the view of Wachsmuth. 
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dides, in commenting upon the violence of the 
Greek factions, expressly declares, that men felt 
a stronger attachment to their political associates 
than to their country. If the bond of union was 
so close as he describes, we can easily imagine 
how dangerous such coalitions might prove to the 
state. The caballing in courts of justice, to which 
so much allusion is made by the orators, may be 
traced to the same source. 

In the days of the Roman empire we read 
of institutions formed for benevolent purposes, 
although the government kept a watchful eye 
upon them, for fear of their leading to political 
combination, and did not allow the members to 
meet more than once a month. Trajan, in answer 
to a letter of Pliny, consulting him about such an 
institution in a city of Cappadocia, says: ‘ Ami- 
senos, quorum libellum epistolee tuze subjunxeras, 
si legibus istorum, quibus de officio foederis utun- 
tur, concessum est eranos habere, possumus quo 
minus habeant non impedire; eo facilius, si tali 
collatione non ad turbas et illicitos czetus, sed ad 
sustinendam tenuiorum inopiam utuntur, In cete- 
ris civitatibus, quae nostro jure obstrictze sunt, res 
hujusmodi prohibenda est.” When the Christian 
communities were accused of factious intentions, 
because they met together and subscribed to a 
common chest, Tertullian answered, that the 
subscriptions were of small amount, and not for 
feasting, but for charity; ‘‘deposita pietatis, 
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egenis alendis humandisque, et pueris ac puellis, 
re ac parentibus destitutis, jamque domesticis 
senibus.” 

The gilds (or guilds) of the Anglosaxons were 
associations, for mutual contribution, to meet 
various exigencies arising from burials, legal 
exactions, mulcts, fines, and other payments, 
In mercantile towns and seaports there were 
gilds for carrying on commercial enterprise. They 
met in their gihalla, or guildhall. That of the 
burghers of Dover is mentioned in Domesday 
book. The word is derived from gildan, to 
pay. 

Friendly societies are now established in Eng- 
land upon a regular system. A fund is raised by 
subscription among the members, or by voluntary 
contributions, out of which the members, their 
wives or children, relations or nominees, may be 
maintained or relieved in advanced age, sickness, 
infancy, widowhood, or other natural state and 
contingency, the occurrence of which is susceptible 
of calculation by way of average. These societies 
have been sanctioned by the legislature, which 
makes various provisions for their good manage- 
ment; (among others) giving to magistrates a 
summary jurisdiction to punish frauds, and to en- 
foree payment of loans, which (under a certain 
amount) may be advanced to members. The rules 
of a society are to be confirmed by a bench of 
magistrates, and filed among the rolls of the quar- 
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ter sessions. One rule usually is, to appoint an 
arbitrator, to settle disputes between the society 
and its members. 

There are yarious institutions of this kind, 
with objects more or less limited. Benefit build- 
ing societies, and mutual assurance companies are 
established on the same principle. 


Nore 8, 


QUESTIONING OF THE PARTIES. 


In a cause at Athens either party was at liberty 
to put questions to the other, and to insist upon 
having them answered, both at the hearing before 
the magistrate and at the trial. The answers given 
before the magistrate were taken down in writing, 
and afterwards produced in evidence, if thought 
necessary. At the trial the questions were an- 
swered in the presence of the jury; they could only 
be put by the party who was addressing the court ; 
for no man was allowed to interrupt the speech of 
his opponent. The jury however might at any time 
stop the speaker, and cross-examine him, either on 
matter of fact or argument. Parties often requested 
the jury to exercise this right, and suggested the 
questions to be asked. 

By the common law of England, no party to 
a cause can be compelled to furnish evidence 
against himself. But it is otherwise in courts of 
equity, where the defendant is obliged to answer 
upon oath the interrogatories in the bill of the 
plaintiff, And where a man is unable to prove 
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his case at law, for lack of certain evidence, which 
might and in justice ought to be produced by the 
other party, he is allowed, upon certain conditions, 
to file a bill of discovery, to obtain that evidence. 

It may admit of a doubt, whether in all civil 
causes it would not be better to let the parties 
themselves be examined. But there can be no 
doubt, that (in criminal matters) the practice of 
questioning the accused is unfair and oppressive, and 
has always led to injustice. Examples in our own 
history teach us, how easily a hostile judge (a 
Jefferies or a Scroggs) proves the guilt of a prisoner 
out of his own mouth, This odious practice, though 
adopted by corrupt judges in evil times, was always 
contrary to the principles of English law, and at 
the present day not a vestige of it remains. So 
careful are we to prevent any unfair advantage 
being taken of a prisoner, that if a confession be 
obtained from him by means of a threat or a pro- 
mise, it is not even receivable in evidence. In 
one respect we carry our clemency a little too far. 
It is the custom with magistrates, upon serious 
charges, to warn the prisoner, that whatever he 
says may be received in evidence against him. 


Thus he is deterred from making disclosures, which - 


might lead to a discovery of the truth, and against 
which no good objection could be offered ; for what 
can be fairer, than calling on a man to make his 
defence, and leaving him at liberty to say what 
he pleases, without exercising any influence over 
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him? Again, it is not unusual, when a prisoner is 
brought to trial, to dissuade him from pleading 
guilty, on the ground that he will gain nothing by 
it. I have seen a man retract his plea of guilty, 
and be afterwards acquitted. This seems to be 
mistaken humanity; though I must allow, it is 
erring on the right side. 

At Athens they made no difference between 
civil and criminal proceedings, and the accused 
might be pressed with any number of questions. 
Of the mode in which this was done I give the 
reader a specimen. 

Lysias, on the trial of Eratosthenes, one of the 
thirty tyrants, calls him up and questions him : 

“‘Did you take Polemarchus to prison, or did 
you not?” 

“61 obeyed the orders of the government, through 
fear.” 

‘“Were you in the council room, when the 
discussion about us took place?” 

(41 was.” 

“Did you speak in favour of the motion for 
putting us to death, or against it?” 

‘¢ Against it.” 

ἐς ΤῸ save our lives?” 

= Wes.” 

“ Thinking that we were unjustly treated?” 

Vie.” 

“Cruel man! you spoke to save my brother, 
and yet. apprehended him for execution !” 

8—2 
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Shortly after he says to the jury: 

‘‘ Kratosthenes must shew one of two things, 
either that he did not take him to prison, or that 
he took him lawfully. But he has confessed that 
he took him unlawfully; therefore your verdict 
becomes an easy matter.” 

The next example is also from Lysias. A 
corndealer is charged with the offence, which in 
our language is termed engrossing, and consists 
in the buying up large quantities of provisions, 
especially corn, with intent to resell them at a high 
price; against which, and the similar offence of 
regrating, there used to be severe and absurd pe- 
nalties, now abolished. The prosecutor calls him 
up: 

«ς Tell me, are you a resident alien ?” 

Pe Ύ 68. 

«ς Do you reside with intention to obey the laws 
of the state, or to do what you please?” 

“‘ To obey the laws.” 

“Ought you not to suffer death, if you do any 
illegal act for which death is the punishment ?” 

(1 ought.” 

‘“¢ Answer me now. Do you confess you bought 
up a greater quantity of corn than fifty bushels, 
which the law allows?” 

«Τ bought by order of the Archons.” 

“« Well, gentlemen of the jury; if he can shew 
there is a law, which requires corndealers to buy 
up the corn because the Archons order them, 
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acquit him. If he cannot shew this, you are bound 
to convict him; for I have produced you the law, 
which declares, that no person in the city shall 
buy a greater quantity than fifty bushels.” 

The right of the accused to examine the 
prosecutor stands upon a different footing. An 
Athenian prosecutor bore a relation both to the 
defendant and the public, which is unknown to 
the criminal jurisprudence of England. With ts 
there is (in contemplation of law) no other prose- 
eutor but the King, who, as representative of 
the state, is bound to bring a public offender to 
justice. In common parlance, indeed, that person 
is termed a prosecutor, who prefers the charge, 
or is most active in getting it up; as for instance, 
the loser of stolen goods, or the person assaulted 
or libelled. He however takes no part in the ju- 
dicial proceedings, unless he appears in the cha- 
racter of a witness, in which case (like every other 
witness) he is liable to be cross-examined. At 
Athens there was always an ostensible prosecutor, 
who preferred the charge, brought it into court, 
and conducted the case against the accused. He 
resembled a plaintiff in a civil action, except that 
he was not necessarily an injured party; for the 
-state left the office of accuser open to any one that 
chose to undertake it. That such a person should 
be subject to examination by the defendant, was 
highly just and proper; for it might be important 
to inquire into the motives of his conduct, in order 
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to shew the character of the witnesses, or the 
nature of the charge. 

Socrates (in the defence written for him by 
Plato) avails himself of this privilege, by putting 
a series of questions in his own peculiar way to 
Melitus, the accuser. They are very. amusing, 
but too long to be quoted here. 


Nore 9. 


ARBLERAT LON. Ὁ 


A vast deal of business was done at Athens 
by arbitrators; some of whom were chosen by the 
parties to settle their disputes in private, others 
were appointed by the state, and were a sort of 
inferior judges. 

These were forty in number, four being chosen 
by lot annually from each tribe. They were re- 
quired to be at least fifty years of age, and took 
an oath to discharge their duties faithfully. Like 
all persons. holding any office of trust, they were 
liable to be called to account for misconduct, and 
for that purpose, in the last month of their official 
year, they attended before the Board of scrutiny, 
where any one was at liberty to accuse them. 

Their jurisdiction was limited to civil actions. 
It was optional with a plaintiff, after the com- 
mencement of the action, to choose, whether he 
would have it tried by a jury or an arbitrator. 
If he chose an arbitrator, the superintending ma- 
gistrate assigned him one, or sometimes more than 
one, out of the tribe of the defendant; to whom 
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the cause, with its pleadings and other documents, 
was thereupon transferred. 

The cause thus having come before him, the 
arbitrator was not confined to the evidence which 
had already. been received. For he united in him- 
self the functions of the jury and the magistrate. 
He not only decided upon the whole case, but also 
prepared it for decision in the same manner as the 
magistrate would have done, if the cause had been 
intended for a jury. He therefore sat from day 
to day, as long as there remained any evidence to 
produce, or any other preliminary process to exe- 
cute. When he was satisfied the cause was ripe 
for decision, he appointed a day for final hearing ; 
whereupon each party came prepared to close his 
case, and sum up the evidence in a short speech. 
The arbitrator then in the presence of both parties 
pronounced judgment; and forthwith made a re- 
turn thereof (together with all documents in the 
cause) to the superintending magistrate, by whom 
the judgment was countersigned, and entered of 
record. The documents were carefully kept in 
the office; for there might be an appeal to a 
jury, upon which they would again be produced 
in evidence. 

Each party paid to the arbitrator a fee of a 
drachm, which for his time and trouble was not 
too high a remuneration. He rendered a more 
than equivalent service, by relieving them from 
the anxiety attendant upon a trial by jury, where 
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the result was so hazardous and so precarious, so 
much depending on a powerful address, or a clever 
statement of the case, or even upon the exertion 
of private influence. The judgment of the arbi- 
trator drew with it no penal consequences, either 
to the plaintiff or defendant, beyond the loss of 
the cause, or the amount of damages. The pro- 
ceedings before him were less formal and solemn. 
No man would ever think of having a speech pre- 
pared by counsel, to be spoken in the arbitrator's 
court. He would allow the parties to address him 
in a familiar style, as often as any new point of 
argument arose. And the power of appeal must 
have operated as a check upon corruption or neg- 
ligence. Notwithstanding this, the appeals from 
the decision of arbitrators were very numerous ; 
owing (we may presume) partly to the incom- 
petency of the arbitrators themselves, partly to 
the variety of chances upon a trial by jury, and 
partly to the litigious spirit of the Athenians. 

These functionaries must be distinguished from 
the petty parochial judges, who were also forty in 
number, and whose business it was to make οἷτ- 
cuits round the parishes, to try causes under the 
value of ten drachms. 

Private arbitrators were persons to whom a 
dispute was referred by agreement of the parties. 
Their power depended on the terms of the refer- 
ence. It was usual, before commencing an action, 
to try-what could be done by the mediation of 
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friends. They would endeavour, by advice and 
persuasion, to reconcile the parties, or at least to 
bring them to some amicable arrangement. But 
if the parties desired to terminate their dispute 
finally, without the risk and publicity of a lawsuit, 
there was no better way, than to submit all the 
matters in difference to the judgment of some 
person, in whom they both had confidence. An 
agreement was then drawn up, whereby they mu- 
tually engaged to abide by his decision. He was 
bound by oath to decide impartially, and, after 
hearing the case on both sides, gave his award 
in writing. Such award had the force of a judg- 
ment; nor could there be any appeal therefrom. 

The case of Demosthenes and Aphobus was 
first referred to three private persons; but Apho- 
bus, not being under proper terms of submission, 
and seeing that, if they were allowed to proceed, 


they would make an award against him, which (if 


not binding upon him) would operate to his pre- 
judice, revoked their authority, and then induced 
Demosthenes to take the cause before a public 
arbitrator, whose judgment being adverse, he ap- 
pealed to a jury. 

There are no official arbitrators in England ; 
but references to private arbitration are very fre- 
quent, as well after an action has been commenced, 
as before. In the progress of a cause the parties 
often become convinced, that a court of law is not 
the fittest tribunal to decide the points at issue 
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between them; for instance, where there are long 
and intricate accounts to be gone through, or de- 
tails that, require the attention of scientific persons ; 
or where there is a family quarrel that ought not 
to be dragged before the public; or wherever the 
dispute is of such a nature, as to require an equit- 
able adjustment rather than a single peremptory 
decision. When such a cause is brought into 
court, the judge himself, seeing the difficulties 
which attend the trial, and the impossibility of meet- 
ing the exigencies of the case by a verdict, will 
advise a reference. If then the parties consent, 
the reference is made a rule of court; of which 
the object is, that the arbitration shall be con- 
ducted under the sanction of the court, and the 
parties be amenable to its jurisdiction; so that, if 
either of them disobeys the award, after it is duly 
made and published, the judges will punish him 
for a contempt of court, while on the other hand, 
if the arbitrator has misbehaved himself, or the 
award is manifestly illegal, they will set it aside. 

Where parties, before action, agree to submit 
to arbitration, but do not make their submission 
a rule of court, the award is nevertheless final and 
conclusive ; but, if it is disobeyed, there is no other 
remedy than an action on the agreement. There- 
fore it is the common practice, to agree that the 
submission shall be made a rule of court; and then 
the court may by its summary process enforce 
performance of the award. 
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One arbitrator is most frequently appointed, 
usually a professional person, as a barrister, or 
surveyor. It is not unusual for each party to 
appoint one, with power to nominate a third in 
case of a difference of opinion. Such third person — 


is called an umpire. This also was common at 
Athens’. 
11 refer the scholar to an excellent treatise by Hudtwalcker, | 


Ueber die offenilichen und Privat—Schiedsrichter—Diateten ὅτε 
Athen, Jena, 1812. 
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CHALLENGES. 


A CHALLENGE was a proposal by one party to 
another, to take some step, whereby the truth 
might be discovered, or the cause, or some par- 
ticular point in issue, decided. 

Thus, the plaintiff challenges the defendant 
to give up a slave to be examined by torture; or 
he offers one of his own to be examined by the 
defendant. Here the ostensible purpose is, to ob- 
tain the evidence of the slave, either upon the 
whole question, or upon some special matter within 
his knowledge. 

Or he requires him to produce some document 
in his (the defendant’s) possession, such as a will 
or an agreement, the contents of which are a ma- 
terial part of the plaintiffs case ; and to allow him 
(the plaintiff) to take a copy or an extract there- 
from in the presence of witnesses. 

Or he requests him to attend, while he (the 
plaintiff) makes an extract from some document 
in his own possession, such as a ledger or account 
book ;. informing him at the same time, that he 
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means to produce such extract in evidence at the 
trial. Here he gives the defendant an opportunity 
of seeing that the book is genuine, and the extract 
fairly and correctly made, and thus the proof after- 
wards is less open to suspicion. 

So, if it was important for the plaintiff to prove 
a fact which took place in a foreign country, and 
the fact could not be ascertained without going 
to the spot, he would propose to the defendant 
to send out a joint commission of inquiry. The 
evidence thus obtained would be far more credible, 
than if the plaintiff had sent out agents of his own. 

Sometimes it happens, that the whole question 
in a cause turns upon one point, which might be 
cleared up by the testimony of a certain person. 
Nothing could be fairer, than to stake the cause 
upon this person’s evidence, provided that his ho- 
nesty could be relied on. Hence, to challenge the 
other party to such a mode of decision, was not 
an unfrequent practice. If however there was any 
reason to conjecture, that the witness was in the 
interest of the challenger, or that he knew what 
the witness was likely to say, it would be imprudent 
in the other to accept the challenge ; and this (we 
may presume) was often the case. 

Still more dangerous was it to accept another 
species of challenge, viz. when a man proposed to 
decide the controversy (either wholly or partially) 
by swearing to the truth of his own statements. 
The acceptor of such a challenge placed himself 
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at the mercy of the opponent, with no other safe- 
guard, than his respect for the sanctity of an oath. 
A client’ of Demosthenes thus states his reason 
for refusing : 

“1 have a word to say about the challenges 
to oaths; that which I gave the defendant, and 
that which he gave to me. For when 1 had put 
an oath* into the box, he too proposed to take one 
and discharge himself. If I had not been well 
aware, how many solemn oaths he had sworn (to 
states and individuals) and perjured himself, I 
should have allowed him to take this oath. But 
when I can prove by witnesses and strong cir- 
cumstantial evidence, that his nominees received 
the money from the bank, I think it would be 
folly to allow him to swear.” 

However, notwithstanding the danger of the 
temptation, we find parties making offers to one 
another of this kind—‘* If you will swear you paid 
three talents to my brother, I will give up the 
cause.” —Or—‘“ If your mother will swear she had 
a marriage portion of thirty minas, I give up the 
point,” or “1 forego my claim to that extent.”— 

‘ Apollodorus, in the action against Timotheus. The charges 
here made against this great general, the taker of so many cities, 
and the friend of Isocrates, are such as to stamp his character 
with infamy, if they are true. Probably the plaintiff is not more 


fair to him than the Athenians were afterwards, when by their 
sentence they drove him into exile. 


2 i.e. the form of the oath which I proposed, but was not 
permitted, to swear; and of the refusal of which I intended to 
give evidence at the trial. 
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Such an offer we may suppose to be made on 
several grounds. Lither the challenger has a high 
opinion of him to whom the oath is tendered; or 
he has reason to believe the oath will not be taken ; 
or the thing to be affirmed or denied is so notori- 
ously false or true, he cannot believe the other will 
dare to perjure himself; or he has no means of 
proving his own case, and takes a desperate chance. 
Against the risk he sets off the advantage to be 
gained by a refusal. For if a man declines to 
maintain by his own oath a fact which he is ready 
to prove by other means, a prejudice is raised 
against him; perhaps unjustly; for he may not 
know the fact of his own knowledge; but this 
equally serves the purpose of the challenger. A 
client of our author, Mantitheus, in one of the 
causes between himself and Beoeotus, tells the fol- 
lowing story : 

Mantias, father of the speaker, kept a mistress 
named Plangon. She had two sons, who were 
unfortunate enough not to know their own father. 
They maintained they were the sons of Mantias, 
but this Mantias denied, and would not allow them 
to live with him. Beeotus, the elder of them, 
when he came to man’s estate, commenced a suit, 
to compel him to acknowledge them. Pending 
this, the mother comes to Mantias, and advises 
him to propose, that she should swear the children 
were his; telling him she would refuse to swear it, 
and giving a solemn promise to that effect. He. 
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deceived by her promise, puts in a challenge before 
the arbitrator, whereby he tenders the said oath 
to the mother, Bceotus accepts the challenge. 
Plangon breaks her promise, and takes the oath. 
Mantias cannot recede from his own terms, ac- 
cording to which the proof is conclusive against 
him. He therefore acquiesces, declares the chil- 
dren to be his own, introduces them to his clans- 
men, and enters their names in the register. 

Challenges were usually given in writing ; often 
before the magistrate or the arbitrator; often else- 
where, as in a private house, or in the market 
place; but always in the presence of witnesses. 
If a challenge was accepted, it was reduced to 
the form of a contract, so that, if the terms were 
not afterwards complied with, an action would lie 
for breach of contract. If however (as was more 
commonly the case) the challenge was refused, 
this was only matter of observation to the jury. 
Thus, if the plaintiff refused to give up his slave 
to be examined by torture, the defendant put the 
challenge in evidence, proved the refusal, and 
argued upon it as follows: 

‘**- You see, gentlemen of the jury, the plaintiff 
dared not let me examine his slave. He could 
have given us all the information we desire; he 
knew all about the transaction; he knew a great 
- deal too much for his master. Therefore he de- 
clined to give him up.” 

A challenge was not necessarily subsequent to 
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an action. It might be desirable, with a view to 
bringing an action, or for fear of one being brought 
by an adversary, to take some step by way of 
precaution, such as demanding inspection of a 
document, for the purpose of securing evidence 
beforehand. 

With these challenges and their effects there 
is nothing to be compared in the law of England. 
If a plaintiff calls upon a defendant to inspect 
certain documents, which he (the plaintiff) intends 
to give in evidence, and requires him to admit 
their authenticity, no other consequence can result 
from a refusal but this, that, if afterwards the 
plaintiff proves the documents, the defendant may 
be obliged to pay the costs of proof. Again, if 
an original document is in the defendant’s pos- 
session, and the plaintiff gives him notice to pro- 
duce it at the trial, which the defendant refuses 
to do, this only entitles the plaintiff to give se- 
condary evidence thereof, as for instance, by pro- 
ducing a copy ; but does not authorise him, without 
giving such evidence, to state the contents, or to 
comment upon them to the jury. For it is a 
maxim in our courts, that no man is allowed to 
state any thing which he does not mean to prove ; 
and though counsel will sometimes do this, it is 
highly irregular, and subjects them to a reprimand 
from the judge. 

Very different was this at Athens. The reader 
of Attic speeches cannot fail to see, that often 
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the main object of a challenge was, to enable the 
party to draw an inference from the refusal, and 
so to substitute assertion for evidence. First he 
asserts a fact, and gets the advantage of making 
an impression upon the audience; then, instead 
of proving it, he says in effect this: “1 give no 
proof of my statement, because I have none to 
give. I should have had proof, if my opponent had 
produced the will; but he would not produce τ, 
though I requested him so to do; therefore you 
must presume every thing against him.” The force 
of this argument depends entirely upon the foun- 
dation which is laid for it. Thus, the speaker 
ought to shew, that his opponent has the will; 
that it relates to the point in issue; and other 
circumstances of the like nature; such as Demos- 
thenes shews with great force against Aphobus. 
But if no such foundation is laid, the argument 
is idle ; and yet, idle as it is, it may be mischievous. 
For where.a number of statements are interwoven 
in an artful speech, some of which are proved, and 
others not proved, or proved inadequately, it is 
by no means easy for a jury to separate the wheat 
from the chaff, even with the assistance of an en- 
lightened judge. Hence the danger of allowing such 
loose kind of evidence at all. 


Nore 11. 


COSTS. 


In England costs (as a general rule) follow 
the verdict, and are paid by the unsuccessful party 
to the other. But this was not so at Athens. There 
was no such thing as paying the general costs of 
the action. Thus, if a man gave a large sum to 
counsel to write his speech, no part of this ever 
came into his own pocket again. Fees were not 
allowed to be taken for speaking in court. And 
every man was his own attorney, which must have 
somewhat diminished the expenses. 

But there were certain payments in the nature 
of costs. Thus, in actions for damages, if the 
plaintiff did not get a fifth of the jury to vote for 
him, he was liable to the defendant for a sixth 
part of the damages demanded. This was to 
punish him for bringing a frivolous action. The 
defendant was not subject to the same risk, unless 
he pleaded specially. Then, by raising a new issue 
in the cause, which might be vexatious or for delay, 
he was considered to put himself in the situation 
of a plaintiff. 
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Analogous to this (in criminal proceedings) 
was a penalty of a thousand drachms that fell on 
the prosecutor, if he failed to get a fifth part of 
the votes. But no such risk attended a prosecution 
for injury done to parents, wards, or heiresses ; for 
such persons were favoured by the law, as needing 
peculiar protection. 

In civil causes, for not less than 100 drachms, 
there were court fees' paid by both parties to the 
magistrate, and by him into the public treasury. 
The successful party was repaid by the other. 
They varied in amount according to the subject 
of demand. If the damages amounted to 1000 
drachms, the fees might be 3; if to 10,000, 30; 
and so on. 

It seems that in actions for assault and bat- 
tery there were no fees to be paid. A blow was 
a grievous insult to an Athenian, and it was better 
to encourage him to apply for legal redress, than 
to take the law into his own hands. An excep- 
tion was made in the case of cross actions, that 
is, where a defendant brought a similar action 
against the plaintiff for the same matter. Here 
it was clear, that one party or the other was pro- 
ceeding vexatiously ; and both were obliged to pay 
fees. 

To give the reader an example of a cross action, 
I will tell him of a case that occurred in Essex 
some ten years ago. ΤῸ horsemen riding at a 
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brisk pace on a dusky road came into unpleasant 
collision. They fell, and horse and man suffered 
some hurt on both sides. Each of the men 
brought an action against the other. The causes 
came on to be tried; but the amusing part of the 
story is, that each plaintiff obtained a verdict for 
fifty pounds. 

In criminal proceedings, where the prosecutor 
had no private interest, he only paid a trifling or 
nominal sum! for the liberty of commencing them. 

Let us observe lastly, that in certain causes 
a deposit? was required of the plaintiff, by way of 
security against a frivolous demand. Two exam- 
ples are mentioned; first, where a man claimed 
property which had been confiscated by the state, 
and deposited a fifth of its value; secondly, where 
the claimant of an inheritance deposited a tenth 
of the value, to be paid to the successful party. 


| παραστασις. 2 παρακαταβολη. 
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DAMAGES. 


Tue jury by their first verdict simply found 
for the plaintiff or the defendant. If they found 
for the plaintiff, a question might arise, what the 
damages were to be. Sometimes these were fixed 
by law, as for instance, where for the offence of 
evilspeaking the law imposed a penalty of five 
hundred drachms; or by agreement of the parties, 
as where it was agreed, that for such a breach of 
contract such a penalty should follow. Or the 
action (to use our own phrase) might not sownd 
in damages; as where the plaintiff sought to re- 
cover an estate in land, or a specific chattel. In 
other cases the damages were to be assessed. This 
was done by a separate verdict; and the inquiry 
was forthwith commenced by the same jury. 

The parties addressed the court; first the 
plaintiff, pressing the jury to give the damages 
laid in his bill (or declaration). Then the defend- 
ant was heard in mitigation of damages; but he 
was obliged to name a particular sum, at which 
he estimated their amount ; for the question was no 
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longer, whether he was right or wrong, but what 
was the extent of the injury he had done, and the 
damages could not be nominal or illusory. Between 
the two sums, that proposed by the plaintiff, and 
that by the defendant, the jury had to choose. 

It may seem strange, that the jury should be 
confined to two propositions, instead of being at 
liberty to fix the damages at any amount which 
they thought reasonable. The least reflection, 
however, will convince us that it could not well 
be otherwise. In England, where there are only 
twelve men in the box, it is easy for them to put 
their heads together and confer; and yet, even 
with this small number, it is not always so easy 
to come to an agreement. In most cases too the 
difficulty arises not upon the verdict, but on the 
question of damages. One man proposes this 
sum, and one that; and, after a long discussion, 
the dispute is ended by splitting the difference. 
But how could this be done at Athens, with a 
panel of five hundred or a thousand men? A 
discussion among so many about the amount of 
damages would lead to inextricable confusion. Nor 
could it have taken place except aloud and openly ; 
and we have no mention of this in the Attic writers; 
indeed we have no evidence that they ever conferred 
at all. With respect to the verdict there could be 
no use in a conference, when it was decided by a 
majority of votes. And with respect to the dam- 
ages, we have evidence that the jury divided upon 
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them in the same manner; a fact, which excludes 
the notion of their agreeing upon the amount, and 
is hardly compatible with the supposition that each 
juror might propose an estimate, but is quite con- 
sistent with their deciding between the estimates 
of the plaintiff and defendant. 

No doubt, this plan might lead to inconve- 
niences. The estimates of the parties might be 
widely different, and justice lie midway between 
them. In the present cause Demosthenes laid 
his damages at ten talents; Aphobus offered one ; 
the jury found for the larger sum. Had Aphobus 
offered seven or eight talents instead of one, pos- 
sibly he might have prevailed. Thus it must have 
been difficult both for plaintiff and defendant, to 
know where to draw the proper line. 

A defendant in England is placed in a some- 
what similar position, when he pays money into 
court, (that is) when he admits that the plaintiff 
has cause of action, but denies that he has sus- 
tained damage to a greater amount than the sum 
of money which he tenders him. An issue is here 
raised, whether the sum paid in by the defendant 
is sufficient to compensate the loss or injury of the 
plaintiff. If the jury think it is, they find a verdict 
for the defendant; if otherwise, for the plaintiff, 
with such further damages as they consider him 
entitled to. The puzzling thing for the defendant 
is, to fix on the precise sum to be paid in. For 
should he by ever so little fall short of the just 
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amount, the verdict (involving all the costs of the 
eause) may be given against him. 

One good effect might be expected to result 
from the Athenian practice. The very difficulty 
of their situation might incline the parties to be 
reasonable. Thus, the plaintiff might apprehend 
that, if he laid the damages too high, the jury 
would take compassion upon the defendant ; while 
the defendant would fear to irritate the jury by 
putting the damages too low. 

But we find, the inconvenience was most often 
remedied in another way; (that is) by arrange- 
ment between the parties themselves. The defend- 
ant would request, and often very humbly entreat 
the plaintiff, to lower his demand, or accept a 
compromise. Both of them were afraid ; one that 
he had asked too much, the other that he had 
offered too little. Both watched the judicial benches 
with anxiety, to see how things were likely to go. 
There might be a sort of indistinct, half uttered, 
half murmured intimation of opinion from the jury. 
They saw the dilemma they were placed in, and 
gave time to the parties to adjust the matter. 
The friends consulted. One of the defendant's 
offered to be bail for a moderate sum. Here was 
security at all events. Better to have two talents 
certain, than to have a judgment for six, with a 
chance of not levying a drachm. Unless the plain- 
tiff had a very strong case, it might be dangerous 
to insist upon his rights. He might offend the 
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jury by his obstinacy. These and other consider- 
ations pressed upon his mind, and inclined him to 
come to terms. 

In criminal eases, where the relation between 
the accuser and the accused so much resembled 
that between plaintiff and defendant, a similar 
arrangement might be made with consent of the 
court. 

Theocrines accused a man of some offence, 
procured his conviction, and proposed a fine of 
ten talents. The defendant’s son begged and 
prayed him to make a reduction. He refused, 
and the defendant was condemned to pay the ten 
talents. The son afterwards prosecutes Theo- 
erines, to revenge his father, and especially com- 
plains of the cruelty of Theocrines in refusing to 
mitigate the fine. 

Apollodorus was indicted by Stephanus, for 
passing a decree, which enabled the people to de- 
termine, whether the surplus of the revenue should 
be applied to military service or to public amuse- 
ments’. The penalty was estimated at fifteen ta- 
lents. Stephanus was requested to lower it; but 
in vain; he insisted on going to the jury for the 
full amount. The jury divided, and imposed a fine 
of one talent. Theomnestus, son in law of Apol- 
lodorus, relates these facts on the trial of Nezra, 


1 This was to evade the law of Eubulus, which made it a 
capital crime, to propose that the surplus revenue should be ap- 
plied to war service. 
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and dwells on the risk which Apollodorus ran of 
being sentenced to pay the fifteen talents. I pre- 
sume the risk lay in this; that the jury had no 
other choice, than between the fifteen talents of 
Stephanus and the one talent offered by Apollo- 
dorus. 

If the jury might fix the penalty at their own 
discretion, it is less likely that a compromise would 
have been allowed; nor can one see, why a man 
should supplicate his opponent, instead of throw- 
ing himself at once on the mercy of the court ; 
or why he should be obliged to name a particular 
sum, instead of petitioning for a mitigation in 
general terms. 

The story of Socrates, as told in Plato, affords 
an apt illustration. He was tried on a charge of 
impiety, and convicted by a majority of three votes, 
Melitus, his accuser, proposed that he should be 
punished with death. Socrates, when it came to 
his turn to say what punishment he deserved, first 
declares, that he ought to be entertained in the 
public dining hall as a reward for his services ; 
then, (to comply with the form of law) he offers 
one mina, saying, that was all he could afford to 
pay; but shortly after (at the earnest request of 
friends) he names thirty minas, for which they 
offer to be bail. The jury look upon this behaviour 
as an insult to the court, and pass sentence of 
death upon him. Some of them, who had voted 
for his acquittal, veted for the capital punishment. 


—— 
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In certain cases the law empowered the jury 
to inflict an extra penalty, beyond the pecuniary 
fine; as for instance, imprisonment; which any 
individual juror was at liberty to propose’. Here 
there would be no difficulty. The law specified 
how the party might be punished; and the jury 
divided upon a single question, whether that punish- 
ment should be inflicted or not. 

In those cases, where the penalty was fixed by 
law, the jury had nothing to do but to find the 
party guilty or not guilty. If they found him 
guilty, the penalty of the law attached. 

Ἰ προστιμάσθαι. But no mention is eyer made of a juror being 
allowed to propose the penalty {(τιμασθαι) in the first instance. 


Meier and Schémann (in their work on Attic lawsuits) are not 
agreed on this subject. I take the same view as Meier. 


Nore 13. 


DISFRANCHISEMENT. 


DisrRANCHISEMENT was the deprivation of those 
eivil rights, to which every man as citizen of 
Athens was entitled; of which the principal were ; 
the right to speak and vote in the general assem- 
bly; to hold magisterial offices; to be a juror, 
prosecutor, or witness in a court of justice; to 
bear arms in defence of the state; to go upon any 
public mission or embassy; to attend at festivals 
and sacrifices ; to enter the market place. 

The loss of such rights would not only be a 
forfeiture of political rank and privileges, but a 
sort of outlawry and excommunication. 

They might be lost either for a time, or for 
ever ; either wholly, or partially. 

For a time, in the case of state debtors ; who, 
from the moment they became indebted to the 
public treasury, were forbidden to exercise any of 
their civil rights until the debt was paid. Thus, 
if a lessee of public property did not pay the rents 
when they became due, or if a man sentenced to 
pay a fine did not pay it immediately, he was ipso 
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facto disfranchised; and, if he died in debt, the 
misfortune extended to his children. But he or 
they might at any time relieve themselves, by set- 
tling the account with the state; for the object 
was not so much to punish the debtor, as to enforce 
the collection of public money. Cimon, son of 
Miltiades, before he could engage in political af- 
fairs, or assume the rank of a citizen, was com- 
pelled to pay a fine of fifty talents, which had been 
imposed on his father. The money was advanced 
by Callias, in return for the hand of his sister 
Elpinice. A glorious action is related by Demos- 
thenes of one Aristonicus, who had been saving 
up money to recover his franchise, but after the 
battle of Chzeronea, when Athens was alarmed for 
her safety, gave the whole of his savings to assist 
his country. 

Loss of franchise was often inflicted as a pu- 
nishment on public offenders ; such as thieves, false 
witnesses, deserters, cowards, men who took bribes 
to betray their trust, or who ill used their parents, or 
insulted a magistrate in the discharge of his duty ; 
and for various other crimes and misdemeanours. 
Sometimes the law itself imposed the penalty ; 
sometimes it was left to the discretion of the jury. 
Thus, if a man had been three times convicted of 
perjury, he was ipso facto disfranchised; but for 
the first or second offence the jury might disfran- 
chise or not, as they pleased. 

In these cases the degraded person had no 
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means of relieving himself. The sentence was for 
his life, and often extended to his posterity. He 
could not petition for its reversal; for he was not 
permitted to open his lips in any court or assembly ; 
and it was extremely hazardous for any other person 
to petition in his behalf. Demosthenes thus de- 
scribes the situation of a man, whom Midias had 
deprived of his franchise by a false charge. He 
would have called him as a witness. against Mi- 
dias, but (this being unlawful) he says : 

**Call Straton himself, the man who has suf- 
fered this calamity. I suppose he will be allowed 
to stand—You see him, Athenians—a poor per- 
haps, but not a bad man—a citizen, who has served 
in every campaign during his age of service, and 
committed no crime—there he stands in silence, 
deprived not only of his civil rights, but of the 
power of speaking or complaining ; unable even to 
tell you, whether his sentence was just or unjust.” 

The people by a special decree might restore 
any man to his rank, either as having been unjustly 
condemned, or as a reward for services done by 
him or his family. In times of emergency they 
would grant a general restoration of the franchise 
to all who had been deprived. This was done 
before the first Persian war, when Attica was 
threatened with invasion by Darims; and again 
after the battle of Chzeronea Hyperides passed a 
law, to restore the exiles and the disfranchised, 
to enfranchise aliens, and give liberty to slaves 
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who had fought in defence of the country. He 
was impeached for this measure by Aristogiton, 
but acquitted. A fragment of his speech is pre- 
served : 

‘* What is it you reproach me with? Proposing 
to give slaves their freedom? I did so, to save free- 
men from slavery—Restoring exiles to their coun- 
try? I restored them, that no man might become 
an exile—Not reading the laws which forbade these 
measures? [1 could not read them; for the arms 
of the Macedonians took away my eyesight.” 

There might be a partial disfranchisement, (that 
is) a deprivation of particular rights by a special 
judgment or decree. Thus, we are told, the sol- 
diers who remained in the city during the inter- 
regnum of the four hundred in the Peloponnesian 
war, were deprived of the power to address the 
people, or to be members of the senate, though 
their other rights were not taken away. But the 
common instance of partial disfranchisement was, 
where a man accused another of some crime, and 
failed to prosecute the charge, or (having prose- 
cuted) failed to obtain a fifth part of the votes, 
and was thereby disabled to bring a similar ac- 
cusation in future. The object was, on the one 
hand, to discourage frivolous charges, on the other, 
to prevent any fraudulent compromise of a charge 
once made. A further penalty of a thousand 
drachms fell on the accuser. 

Loss of franchise was often accompanied by 

9—5 
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other penalties, as fine, or imprisonment, or con- 
fiscation of property. In a sentence of death or 
exile it was included, as a matter of course, and 
usually extended to the children. 

The Athenians visited the sin of the parent on 
the children upon this principle. They considered 
the son of a man, who had been punished for a 
capital offence, to be the natural enemy of his coun- 
try. He was bound by a sort of hereditary ob- 
ligation to revenge his father’s wrongs. Against 
a private individual such revenge would be just 
and praiseworthy; he might deem it equally so 
against the state. Filial affection was stronger 
than patriotism. It was safer to disarm him, and 
render him incapable of doing mischief. 

When Demosthenes says he was in danger of 
disfranchisement, he means this. If more than 
four fifths of the jury were against him, he would 
have to pay a sixth part of the damages, (that is) 
a sixth of the ten talents which he demanded. So 
large a sum he would have no means of paying. 
Aphobus, being unable to get his money, would 
proceed against him by an action on the judgment ; 
in which he would be sentenced to pay an equal 
sum to the state’. Thus would he become a state 
debtor, and by the common course of law be dis- 
franchised. 


1 See note 19. 


Nore 14. 


STATE DEBTORS, 


στον, the maternal grandfather of Demosthe- 
nes, was an Athenian. Of him AXschines relates, 
that he betrayed the town of Nymphzum to the 
enemy, for which he was impeached for high 
treason, and, not daring to await his trial, was 
condemned to death. 

Nymphzum was a town, or perhaps nothing 
more than a fort or factory, in the Tauric Cher- 
sonese, occupied by the Athenians for the purpose 
of the corn trade; for this district was one of 
the granaries of Athens. In earlier times a great 
number of colonies had been established by the 
Milesians on both sides of the Euxine sea. They 
penetrated as far as the Cimmerian Bosporus, and 
founded cities on the coast, among which the 
principal were Panticapeeum and Phanagoria, The 
commerce of the Euxine enriched Miletus, and 
preserved her influence over the colonies; until at 
last she fell under the Persian yoke, and this con- 
nexion was broken. The cities in the Bosporus were 
goon after united in one state, and were governed 
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by kings, whom A*schines (according to Atheniar 
language) calls tyrants; but they seem to have 
reigned peaceably and prosperously, and transmitted 
their dynasty through a long line of succession to 
the time of Mithridates, who annexed their kingdom 
to his own. Satyrus, one of these kings, is men- 
tioned by Isocrates as favouring the Athenians 
in the corn trade. His successor, Leucon, built 
the town of Theodosia in the Chersonese, celebrated 
for its capacious harbour. He too was friendly 
to the Athenians, exempted them from the payment 
of customs, and rendered an important service, by 
sending them a large supply of corn in a time of 
scarcity; for which he was made a citizen of 
Athens, and received a similar grant of exemption 
in return. 

It was towards the close of the Peloponnesian 
war, that Gylon betrayed Nymphzeum either to 
Satyrus, or to his predecessor. He fled from 
Athens to the Bosporus, where he was rewarded 
for his treachery, and married a rich heiress, a 
native of the country, whom Aschines calls a 
Seythian. Probably she was of Greek origin, for 
the cities on the coast had very little communi- 
cation with the people in the interior. However, 
it suited the purpose of Aschines to call her a 
Scythian, and no one could easily contradict him. 
By her Gylon had two daughters, whom in course 
of time he sent to Athens with considerable for- 
tunes. One of them married the father of Demos- 
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thenes. This was Cleobula, the mother of our 
hero. 

We are now to inquire what Demosthenes 
had to apprehend from a disclosure of the amount 
of his patrimony. 

The sentence of death passed upon Gylon drew 
with it as a necessary consequence the forfeiture of 
all his property to the state. His heirs could inherit 
nothing from him, and any of his effects which 
came into their hands were liable to confiscation. 
The fortune of Cleobula therefore was in peril of 
confiscation, if the state knew of its existence. 
But this formed but a small portion of the property 
of Demosthenes, being (as he tells us) only fifty 
minas; the loss of which would not so seriously 
affect him, while his paternal estate remained se- 
‘eure. One does not see therefore, why the father 
should be so very anxious to have the property 
concealed. But if this state of things does not 
agree with the argument of Aphobus, still less does 
it agree with his words. He says that Gylon ‘“ was 
indebted to the state.” A man cannot be said to 
be a debtor, when his whole property is forfeited. 
We must seek then for a different explanation. 

It is probable, that after the expulsion of the 
thirty tyrants, and in the general amnesty which 
followed, Gylon, among other offenders, received 
a pardon, but on condition of paying a sum of 
money to the state. In other words, the sentence 
against him was commuted to a fine. This bears 
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out the assertion of Aphobus (which is not con- 
tradicted by Demosthenes,) that Gylon was a state 
debtor. It agrees also with his argument. For 
Aphobus, putting in evidence to prove that Gylon 
was (that is, once was) a state debtor, left it to 
be inferred by the jury, that the debt still subsisted. 
In that case Demosthenes, as heir of Gylon, was 
personally liable for the debt, and his whole estate, 
paternal as well as maternal, was chargeable with 
the payment. 

Further, it is highly probable, that the answer, 
by which Demosthenes meets the charge, is true ; 
viz. that Gylon had paid the fine before his death. 
For can it be supposed that Gylon, who must have 
known the law, would send his daughters to settle 
in a place, where their property was liable to be 
seized for his debt, and where (their father being 
under the ban of outlawry) it would not be easy 
for them to get husbands? I should rather be- 
lieve he paid the money before he sent them to 
Athens. The arguments of Demosthenes himself 
are entitled to some weight. And the whole con- 
jecture is consistent with the statement of A%s- 
chines, which amounts only to this, that Demos- 
thenes, as grandson of a man who had been con- 
demned for high treason, was an hereditary enemy 
of his country; whereas, had it been true, either 
that the sentence against Gylon was not reversed, 
or that the fine imposed on him was not paid before 
the birth of Demosthenes, he would undoubtedly 
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have reproached his rival with not being born a 
citizen. 

Let us now see, by what process debts owing 
to the state of Athens might be recovered. I have 
spoken of disfranchisement as an indirect means 
of enforcing payment. It remains to consider what 
direct means were employed for the same purpose. 

When a fine had been imposed on a man, either 
by a magistrate, or by the sentence of a judicial 
tribunal, the magistrate who fined, or who presided 
over the court which fined him, returned his name 
(as debtor for so much) to the Collectors’ of the 
treasury, whose duty it was to demand the money 
and pay it over to the Receivers’. These officers 
were subordinate to the Senate of Five Hundred, 
who superintended matters of financial economy, and 
to whom an account was to be rendered of all mo- 
nies received, as well as those which remained un- 
paid. For this purpose the Receivers kept a register 
of debtors, which might at any time be inspected 
by the members of the Senate; in whose presence 
they entered the names of those, whom the Collect- 
ors returned to them as defaulters, and afterwards 
erased them upon payment of what was due. 

If the fine or any part thereof was payable to 
a God or Goddess, notice was given in like man- 
ner to the Treasurers, whom the state appointed 
to take care of the worldly interests of the Deities. 
In. ancient times every temple had its treasury, in 


1 Τΐρακτορες. 2 Αποδεκται, a board of ten. 
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which (besides money) yarious articles of value 
were deposited. ‘The richest and most important 
was that of Pallas. She was peculiarly favoured 
by the Athenians. The best of the sacred fines 
went to her; and of the public fines she received 
a tenth part, while the other Gods had only a fif- 
tieth to be divided among them. The Treasurers 
of the other Gods were united into one board, while 
Pallas had a separate board! assigned to her alone. 
In return for all this honour, she was (no doubt) 
ready at all times to lend money to the state, and 
even to pawn her plate and ornaments for that 
purpose, if required. In an interior cell’ in her 
temple was kept the state treasure ; for where could 
it be safer, than in the hands of the tutelary God- 
dess? Her Treasurers were thus the state Trea- 
surers also; and to them the Receivers paid over 
the money they received from the Collectors. 

According to the usual course, no stringent 
measures were taken against the debtor until forty 
five weeks? had elapsed. At the end of that period, 
if the debt was not paid, it was doubled, and pro- 
ceedings were taken forthwith to levy it by extent* 
and sale of the debtor’s property. 


1 Tautat τῆς θεου. Ten in number, chosen by lot from the 
wealthier class. 

2 The οπισθοδομος of the Parthenon. 

3 Nine of those terms (wputaverar) during which the Com- 
mittees of the Senate took their turn of performing the daily duties. 

4 Process of execution for a crown debt is so called, because 
the writ commands the sheriff to extend, that is, to appraise the 
goods seized to their full extended value. 
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The first thing to be done was, to inquire what 
property the debtor had, and where it lay. Those 
who had been his accusers were generally the fore- 
most to give information upon this point; but any 
person might volunteer his services. Sometimes, 
if there was reason to think that effects were con- 
cealed, special officers called Inquisitors® were ap- 
pointed, to make discovery. The informer, whoever 
he was, delivered in to the Senate an inventory 
of the effects; for which (as a reward) he was 
entitled to three fourths of their value. On the 
other hand, he was liable to an action at the suit 
of any person, whose property he had wrongfully 
included in the inventory; and to a penalty of a 
thousand drachms, if he lost the cause. 

The Senate, having received the inventory, 
delivered it to the Commissioners’ of public sales, 
and directed them to sell the goods therein spe- 
cified by auction, or so much thereof as was neces- 
sary to satisfy the debt. The surplus (if any) 
was restored to the owner. The proceeds of the 
sale were handed over by the Commissioners to 
the Senate, who then paid whatever was due to 
the informer, the Gods, and the state. After all 
the necessary deductions, Lysias tells us, a very 
small portion of the proceeds found its way into 
the coffers of the state. 

5 ζηπηται. 
ὁ ἸΤωληται. A board of ten, whose business also it was, to 


Tet the public revenues, lands, and mines, under the authority 
of the Senate. 
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The title of a mortgagee would of course be 
good against the state, as against the whole world. 
If therefore his security had been seized among 
the other effects of the mortgagor, he might apply 
for restitution, or for repayment of so much as 
was due to him. But it appears also, that by 
the equity of the Athenian law any fair creditor, 
though by simple contract only, was considered 
to have a lien upon the estate of his debtor; so 
that, when it was confiscated, if he could prove 
his debt to the satisfaction of a jury, he would be 
entitled to receive payment out of the proceeds. 
In a suit! for this purpose the creditor was put 
to strict proof of his right; and it was attended 
with risk; for he was required to deposit a fifth 
part of the sum claimed, which he forfeited if he 
lost the cause. 

Any friend or relation, or other person, who 
fraudulently concealed effects of the debtor, or laid 
claim to them by a pretended mortgage or as- 
signment, was liable to a criminal prosecution ; 
and, if he was convicted, all his property was 
confiscated’. 

1 The speech of Lysias περι δημοσίων ypnuatwvis an example. 
I conceive, that such an equity on the part of an ordinary creditor 
(not a mortgagee) was confined to those cases, where the debtor’s 
whole property was to be confiscated as a punishment. That on 
a seizure for a state debt the title of the state would not be pre- 


ferred to that of the creditor, I can hardly believe. 


2 We have speeches of Lysias, both for the prosecution and 
for the defence; the first, against Philocrates, the second, for 
a man charged with secreting the property of Aristophanes. 
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The process to recover all kinds of public debts 
was much the same. Against farmers of the re- 
venue the law was most severe. They were obliged 
to make certain payments in advance: and, in 
case of default, they or their sureties might, by 
order of the Senate, be imprisoned immediately, 
without any judicial sentence. Imprisonment was 
not the necessary consequence of a public debt, 
though it was specially provided in some cases, 
and was often imposed as an additional penalty 
upon offenders. 


Nore 15. 


BURDENSOME OFFICES. 


THERE were certain offices which men of the 
wealthier class at Athens were compelled to serve; 
just as in England a man may be obliged to serve 
the office of Sheriff or Constable. 

I call them offices; for in strict course of law 
they required personal service, and were attended 
with trust and responsibility. Therefore it was 
that minors and heiresses were exempted from 
them. But they were also in the nature of a tax; 
for the service was often delegated to another, and 
the expenses defrayed by the individual must other- 
wise have fallen upon the state. 

Some of them were annual, and related to re- 
ligious festivals and amusements. Of these the 
principal were that of Choragus and Gymnasiarch. 

The choragus was a person who provided a 
chorus of singers, dancers, or musicians, for a 
public festival. There was the dramatic chorus, 
and the lyric; men and boys who performed the 
mimic dances, and the band of fluteplayers (the 
most expensive of them all). These companies 
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had to be hired, instructed in their parts, and 
maintained during the period of service. Their 
diet was to be such as to keep them in good 
training order, their limbs agile, their voices strong 
and clear. A chorus of boys was not always easy 
to be got; for parents did not like to give up their 
children. They might (it seems) be pressed into 
the service, or even taken by violence from their 
homes; at least, the practice was connived at ; 
‘for the people were determined to have their diver- 
sion at any rate. The expense of all this fell upon 
the choragus; and he had to find the dresses and 
ornaments, to be worn by the choristers during 
the festival. 

Ohoragus (as the Romans translate the Greek 
word, though they attach the name to a different 
sort of duty) signifies choir-leader, choir-director. 
And such originally, perhaps, he was; not only 
provider of the chorus, but also teacher, leader, 
manager.- Afterwards, when he came to do all the 
work by deputy, he was still supposed in law to do 
it himself, and his name was not altered. Indeed he 
might still with propriety be called choir-director ; 
for he had duties to perform in superintending the 
business; he was expected to attend during the 
performance, attired in the proper costume, with 
his crown and robe of office, and had ἃ place 
assigned him in the theatre. 

Each of the tribes appointed a choir-director. 
Prizes (crowns and tripods) were given for the 


208 BURDENSOME OFFICES. 


best performance ; and considerable emulation was 
excited. The tribe shared in the honour of the 
victory, and was inscribed as conqueror on the 
tripod. 

The appointment was according to property. 
No man was liable to serve, who had less than 
three talents. The average expense might be ten 
minas ; but competition for the prize, or the de- 
sire of popular favour, induced many men to exceed 
the necessary expenses. 

Of a similar nature, in respect of obligation 
and expense, was the office of gymnasiarch, or 
director of gymnastic games; whose duty it was, 
to train the combatants, and make other prepa- 
rations for the spectacle. Among these games 
was that of running with the torch, in which 
the Athenians took great pleasure. The runners 
carried wax lights in their hands, and the aim was 
to run fastest without extinguishing them. In the 
time of Socrates this was for the first time per- 
formed on horseback. 

The conduct of religious embassies, which the 
Athenians sent from time to time to Delos, Delphi, 
and elsewhere, either to consult an oracle, or to 
perform a sacrifice, or to attend the periodical 
meetings of the Greeks, was entrusted to the more 
wealthy citizens ; on whom the greater part of the 
expense devolved, though a certain allowance was 
made them by the state. These were not occa- 
sions for parsimony. The envoy represented the 
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city of Athens. It was for her honour that he 
should appear to advantage ; and want of liberality 
was no vice of an Athenian. Nicias is reported 
to have laid out a large sum of money on an 
embassy to Delos. But the greatest display of 
magnificence was that of Alcibiades at the Olympic 
festival, when (not to mention the number of his 
horses and chariots, and the prizes which he 
gained) he gave a splendid feast to an immense 
concourse of spectators from all parts of Greece. 

Feasting of the tribes was an expense which 
’ fell occasionally upon the rich, and is reckoned 
among their ordinary duties. I pass over this, 
together with the less honorable services per- 
formed by the ‘resident aliens, and come to speak 
of the most important of all, that which helped to 
maintain the power and glory of Athens, her navy. 

Before the first Persian war the Attic navy 
was inconsiderable, though there were established 
by law fifty naval companies!, each of which was 
bound to provide a ship of war with a commander. 
But this soon became insufficient for the exigencies 
of the state. A war with Adgina, which broke 
out just before the invasion of Darius, taught the 
Athenians a lesson. A®gina was mistress of the 
sea. Athens, to cope with her enemy, was com- 
pelled to borrow a fleet of the Corinthians, with 
which she gained a victory. 


' Ναυκραριαι. These were forty-eight in number in Solon’s 
time. 
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The first man, who turned the attention of his 
countrymen to the creation of a powerful navy, 
and thereby laid the foundation of their future 
greatness, was Themistocles. He first saw the 
advantages of the harbour of Pireus. The long 
walls, which connected the city with the port, and 
were not completed till after the second Persian 
war, were planned by Themistocles before. He 
it was who urged the people to build a fleet of 
their own to contend with AXgina, and to apply 
for that purpose the revenues of the mines, which 
had formerly been distributed among themselves. 
A hundred ships were built on that occasion; and 
he passed a law, which directed that twenty new 
ones should be built every year. We find that 
before the battle of Salamis the Athenians had 
two hundred vessels at sea. 

To meet the increasing demands of the naval 
service, a new plan was adopted. Weaithy citi- 
zens were called upon to command the ships, and 
to defray a portion of their expenses. The state 
furnished the commander with a ship, and money 
for the pay and provisions of the crew; he then 
was bound to find the crew, to equip the vessel, 
and keep it in repair. His command lasted for a 
year, at the end of which his successor entered 
upon the office, and, if the ship was absent, was 
compelled to join it under a severe penalty, and 
also to reimburse his predecessor for any expenses 
which he had incurred beyond the legal period, 
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The appointment was made by the Generals 
according to some scale of property unknown to 
us. In this respect it resembled the appointments 
to other offices of burden; only that this did not 
recur annually, but was a war service, depending 
on the emergency of the time. 

There was some advantage in this regulation. 
The state received assistance from those who could 
best afford it, while the burden was felt the less, 
because it was an honour as well as a duty. In 
the days of Athenian glory, to be captain of a 
trireme, to have the best ship, or the best outfit, 
was an object of emulation. Some eminent men 
built their own ships; thus, Clinias, father of 
Alcibiades, fought with his own at Artemisium. 
And there was no stint of expenditure. If the 
best seamen were not to be had without extra 
pay, the captain would find it for them. Reader ; 
if you would know what Athenian wealth and 
Athenian spirit once could do, turn to the picture 
of their great historian, the launch of the Sicilian 
armament—a fleet of a hundred sail, in gay and 
gallant trim; the shore lined with spectators ; 
the captains vieing with each other to make the 
bravest show; then all racing to AYgina; with 
the élite of Athenian troops on board, full of hope 
and courage, going to conquer, and. destined to 
perish in a foreign land.—In the page before we 
have the story of the mutilated busts, cause of 
this very armament’s miscarriage. Strange con- 

10 


212 BURDENSOME OFFICES. 


trast between the strength and the weakness, the 
pride and the shame of Athens! I never read 
this passage without being deeply affected. There 
is more real pathos here than in all the tragedies 
of AXschylus. No historian has ever surpassed 
Thucydides; the faithful and the just; juster to 
his own nation and his own time than all the 
writers who have followed him; painting with 
equal truth the follies and the virtues of his coun- 
trymen ; forcing us to pity their misfortunes, while 
we see the errors which deserved them. 

The advantages of the system were not how- 
ever unattended with evils. The burden was not 
equally distributed ; the appointments were in some 
measure arbitrary, and often capricious and unfair. 
Much would depend on the condition of the ship 
at the time it was delivered to the commander. 
If it was in very bad repair, it might cost him 
as much as building a new one. Thus (in Aris- 
tophanes) Cleon threatens his rival, that he will 
get him appointed to an old ship with a rotten 
mast. The exchange of estates, intended as a 
relief to those who were unjustly burdened, (of 
which I shall speak presently,) was not only a 
clumsy contrivance, but might easily be converted 
into a means of oppression, as the example of 
Demosthenes clearly shews. The admiralty offi- 
cers! had the power of imprisoning those captains 
who were remiss in the performance of their duties; 


1 Αποστολεις, whose business it was to despatch the fleet. 
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but when they were appointed at short notice, they 
often found it difficult to get a crew, at least an 
efficient crew at a reasonable expense, and were 
thus put to great hardship. In later times they 
were frequently nominated when the fleet should 
have been ready to sail; and we find them some- 
times appealing as suppliants to the people, or 
taking refuge in a sanctuary. The reward of a 
crown, given to the man who first brought his 
ship off the stocks, seems to have been hardly a 
sufficient encouragement. The delays thus caused 
were injurious to the naval service, as the Athe- 
nians on more than one occasion experienced. 
“Tl y a des fautes et des pertes réparables ; mais 
ἃ la guerre ce mest pas celle du temps:” said 
the Archduke Charles after defeating general 
Jourdan. 

About the close of the Peloponnesian war, 
when the wealth of the citizens was so greatly 
impaired, they often (as a measure of relief) ap- 
pointed two captains to one ship; each of whom 
took the command alternately, or one paid the 
other a sum of money to take the whole command. 
This led to the practice of providing deputies, 
persons who engaged to do the work for the lowest 
price. Strictly, the practice was illegal, and the 
captain was responsible for the acts of his deputy ; 
but the effects were not the less injurious. The 
contractor might be wholly unfit for the office ; 
and, his main object being to make a profit of 

10—2 
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the business, either he sailed as near to the wind 
as possible and neglected his duties, or he en- 
deavoured to reimburse himself by plunder and 
extortion. A needy adventurer little cared for 
the honour or advantage of the state; and with 
a crew of foreign mercenaries (for this change too 
had been effected) he felt himself under little 
restraint. Athens, which ought to have cleared 
the sea of pirates, allowed or abetted piracy in her 
own subjects, and, instead of protecting her allies, 
became the instrument of their oppression. Re- 
prisals were not the only consequence. ‘The allies 
were alienated from a power that shewed itself 
so unfit to govern them, and watched for the op- 
portunity to revolt. The Social war, in which 
Rhodes, Chios, and Byzantium asserted their in- 
dependence, wrested from Athens a large portion 
of her maritime empire, and was the beginning 
of her second downfall. Thus weakened, she had 
to struggle against the Macedonian. 

A year or two before the Social war an at- 
tempt was made to improve the naval service, 
by putting it under the management of Boards, 
much in the same way as the property tax had 
been some years before. The ships required at 
any given time were equally divided among the 
Boards, who again apportioned the burden among 
their own members, so that a single ship was as- 
signed to five or more persons, and commonly to 
sixteen. This was a return to the old system of 
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the naval companies, and it might have been a 
good plan for distributing the expense; but unfor- 
tunately abuses crept into the management. The 
leading members contrived to shift the burden off 
their own shoulders. They made themselves cap- 
tains, got the work done by deputies, and reim- 
bursed themselves by contribution. Thus the very 
intention of the scheme was frustrated. But soon 
the vigilant eye of Demosthenes was upon them. 
After making one vain attempt to improve the 
constitution of the Boards, he at length pro- 
posed a law to abolish them. Here he met with 
strong opposition. The persons who profited by 
the abuses, struggled hard (as they always do) 
to maintain them. Impeachment and bribery were 
tried against him in vain. He succeeded in passing 
a law, by which the burden was made to fall more 
equally upon property; so that every man, whose 
estate was valued at ten talents should have charge 
of one ship; at twenty talents, two ships; and 
men of smaller fortunes should contribute in a fair 
proportion to the expense of one. This change 
took place when Demosthenes was at the head 
of the naval affairs, two years before the battle 
of Cheeronea. The effects were quickly seen in 
the increased vigour of Athenian measures. A 
powerful fleet was sent to the relief of Perinthus 
and Byzantium. Philip raised the siege and was 
driven from the Chersonese. His ships were cap- 
tured, his coasts ravaged; and Athens again ap- 
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peared mistress of the sea. This gleam of success 
was soon darkened by the events which followed ; 
over which Demosthenes could have no control. 
Macedonian valour and discipline prevailed at 
Cheeronea; and the last efforts of the last of A- 
thenian statesmen were unable to save his country. 
The naval law was again altered by Adschines, 
who seems to have revived the old abuses. 

The exchange of estates was a regulation in- 
troduced by Solon for the protection of less weaithy 
citizens. If a man charged with the command of 
a ship thought that another, who was not charged, 
was better able to bear the burden, he might 
propose to transfer the office to him, or to make 
an exchange of estates. If the other declined these 
terms, he might be summoned before the Generals, 
who held a court for the decision of all disputes 
relating to the naval appointments. The jury would 
have to consider whether under all the circum- 
stances the complainant was entitled to the relief 
he prayed for. If they decided in his fayour, the 
defendant was forced to choose, whether he would 
take the office or the exchange. 

Each of the parties was obliged to give to the 
other an inventory of his property within three 
days after the making of the demand; and, to 
prevent any fraudulent concealment, a summary 
power was given to each to enter and make search 
upon the house and land of his opponent, and to 
seal up every chamber, closet, barn, outhouse, or 
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other place where his effects might be deposited. 
Such a power may well be compared to that pos- 
sessed by excise officers in this country, which is 
only justified by the necessity of the case. The 
speech of Demosthenes against Phwnippus gives 
us some account of these proceedings. 

The whole property of a man, real and per- 
sonal, together with all claims and_ obligations 
attached thereto, was transferred by the exchange. 
Property in the mines, however, did not pass; for 
the ownership of them was vested in the state, 
and the lessee, though he had a perpetual lease, 
was not proprietor in point of law. 

A right of action founded upon a debt, or upon 
something in the nature of a debt, or which termi- 
nated in a debt, would of course be considered as 
belonging to the estate, and would therefore pass 
by the exchange. The claim of Demosthenes 
against his guardians was a right of this kind, 
and would -have gone to Thrasylochus, if he had 
exchanged estates with him. This appears to 
have been unknown to Demosthenes, when he 
accepted the exchange; or perhaps he imagined 
that the jury, who would have to decide upon 
the case, would make a special exception in this 
respect in his favour. Young as he was at that 
time, he might well be ignorant of this point of 
law, and taken by surprise, and in the hurry of 
the moment, he had no time to make inquiries. 
Afterwards, upon making inquiry, he discovered 
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his error, and thinking it best to pay the publi 


service money, without carrying the dispute with 
Thrasylochus any further, he did so. This is one 
solution of his conduct. . 

But it is not improbable, that the jury, before 
whom the exchange cause was brought, had power 
to look into the equity of the case, and were not 
confined to a mere question of pounds, shillings, 
and pence, who was the richer, and who the poorer 
of the parties. It might easily happen, that one 
of them was the richer of the two, and yet it would 
be extremely hard to impose the burden upon him 
in preference to the other. Thus, if a man had 
suddenly made a fortunate speculation in trade, 
and became possessed of a large sum of money, 
but the trade was precarious, and (though not 
actually in debt) he was exposed to serious liabili- 
ties, he might not be the fittest subject for taxa- 
tion. The interests of the state were also to be 
considered. To squeeze this man too soon, might 
be to kill the goose for its golden eggs. Leave 
him alone; and in a short time he becomes a 
valuable contributor to all the public taxes and 
services. Again, this very case of Demosthenes 
affords an illustration. He has a demand upon 
his three guardians for thirty talents. By his 
own knowledge of the facts, by his own exer- 
tions, and by his own eloquence, sharpened by a 
sense of wrong and injury, he has a chance of re- 
covering judgment for this sum, which the assignee 
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of his estate would not have. His youth and 
orphanhood give him (before an Athenian tribunal) 
an advantage, which no other man would possess. 
And suppose Thrasylochus had been a material 
witness in the cause. How absurd to transfer 
the right of action to him, and thereby to destroy 
his competency to give evidence; (for no plaintiff 
could be a witness in his own cause). The ex- 
change of estates might thus be inexpedient for 
the parties themselves. Again, it would be very 
hard to make Demosthenes bear the cost of the 
service as the richer man, when nearly his whole 
fortune was not in esse, but im posse, depending 
upon a mere contingency; and when the value 
of his chance was not even susceptible of caleu- 
lation, and the little he possessed might be wanted 
for the very purpose of reducing this chance te 
a certainty. Many similar cases might be sug- 
gested, in which it would be just and reasonable 
that the petition of the complainant should be 
~ altogether dismissed. Assuming then that the law 
allowed of such a course, Demosthenes might well 
hope the jury would exercise their discretion in 
his favour. He therefore accepted the exchange, 
but without prejudice to any rights or equities 
which he might possess, and to which the jary, 
before whom the whole question would be opened, 
might (if they pleased) give effect. It turned out, 
however, contrary to his expectation, that the Ge- 
nerals’ court was not held soon enough. The day 
10—5 
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for the trial of his cause with Aphobus was coming 
on; and therefore, wishing to get rid of his dis- 
pute with Thrasylochus, and not to have two mat- 
ters on his hands at the same time, he resolved 
to pay the public charge!. 

We learn from the cause against Midias, that 
the service thus transferred to Demosthenes was 
the half command of a ship, which Thrasylochus 
had engaged a deputy to undertake for twenty 
minas. At this time the expense of the whole 
command varied from forty minas to a talent. 
After the institution of the Boards the cost must 
have been less; for an outfit was provided by the 
state. 

From this as well as from the other offices per- 
sonal exemption was very rarely granted, and only 
as a special honour. Leptines passed a law to pro- 
hibit all exemptions; against which, as being unjust 


Υ] take the opportunity of correcting one of the many errors 
in the English translation of Béckh. On the subject of the 
exchange of estates, the reader will find the following passage ; 
(page 370). 

“ Lastly, the party, to whom the offer was: made, could not 
bring the cause into court after the seal had been once imposed ; 
but he was then obliged to take the liturgy; as was the case 
with Demosthenes.” 

The original is : 

‘¢Endlich konnte der, weichem angeboten wurde, auch nach 
geschehener Versiegelung die Sache nicht vor Gericht kommen 
lassen, sondern die Leistung annehmen, wie Demosthenes that :’’ 

Which means in English: 

“Lastly, the party, to whom the offer was made, might, even 
after the sealing, stop the cause from coming into court, and ac- 
cept the office, as Demosthenes did.” 
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to the few persons who enjoyed the privilege, and 
useless as a measure of public economy, Demos- 
thenes made one of the best of his early speeches 
(at the age of thirty,) and procured its repeal. 

There were however certain classes of persons 
exempted by the general policy of the law. Thus 
the nine Archons-could not be called upon to com- 
mand ships, this being incompatible with their 
other duties. No man was bound to serve two 
offices in the same year, nor the same for two 
years together. And orphans were not liable to 
serve any offices till a year after the expiration of 
their minority. 


Nore 16. 
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Tnere are various kinds of judicial evidence, 
differing either in their nature, or in the quantity 
of their probative force, or in the manner and form 
of their production. 

All proof may (according to Aristotle’) be de- 
fined to be artificial or natural; the former, that 
which we find or prepare for ourselves; the latter, 
that which is found for us, without any contrivance 
on our part. Thus, a witness or a document is 
unartificial, or natural. We do not create the 
testimony, nor do we invent the words of the do- 
cument. But if, by comparing different parts of 
the testimony, and pointing out their inconsistency, 
we shew the witness to be unworthy of credit ; or 
if, instead of producing a receipt for rent due at 
Christmas, we produce a receipt for the following 
midsummer, and thence infer that the previous 

' Rhetoric ; misters atexvot και evtexvor. Our word proof 
is not coextensive with the πίστις of Aristotle, which signifies 
every thing by means of which persuasion is produced. Thus, 
he gives asan example of the πίστις evtexvos, the prejudice which 


a man excites by the manner and style of his address, or by ap- 
pealing to the passions of the audience. 
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half year’s rent must haye been paid, this is ar- 
tificial proof. 

Such a distinction may be as good as any other ; 
but 1015 not adopted by any of our writers on ju- 
risprudence. Matter of fact, which is proved in 
a court of justice, we call evidence ; proofs invented 
by the speaker, or inferred by him from matter of 
fact, are called arguments. Thus, in the above 
example, the receipt for the midsummer rent is 
evidence ; the inference drawn therefrom, that the 
rent due at Christmas must have been paid, is an 
argument. 

Evidence is direct’? or circumstantial, affirma- 
tive or negative, presumptive or conclusive. 

Direct is that which applies itself immediately 
to the principal fact in question; circumstantial 
applies itself mediately to the principal fact, and im- 
mediately to some fact evidentiary of the principal. 
Thus, if I say I saw the prisoner inflict the mortal 
wound on the deceased, this is direct evidence of 
the murder.. But if several witnesses are called, one 
to prove that the prisoner bought the poison, one 
that he mixed it in a glass, one that he gave the 
glass to the deceased to drink, one that the deceased 
died soon afterwards; all this is circumstantial 
evidence of the murder. 

2 Maptupes and τεκμήρια are sometimes thus distinguished 
by Demosthenes. Between τεκμήρια and eckora there is strictly 


this difference—the former are the evidentiary facts; the latter, the 


results which are obtained by combining such. facts together and 
reasoning upon them. 
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Circumstantial evidence is in itself weaker than 
direct ; for proof of the evidentiary fact cannot be so 
convincing as proof of the fact itself; but it often 
happens, owing to extrinsic causes, it is stronger. 

Thus, if I saw the prisoner stab the deceased 
to the heart, my evidence is stronger to prove the 
murder, than if I entered the room and saw him 
standing over the deceased with the bloody knife 
in his hand. But if various circumstances are 
proved against the prisoner by different witnesses, 
as, that he had a quarrel with the deceased, that 
he had threatened to kill him, that he was in 
the same room with him a short time before the 
murder, that he was seen shortly after with marks 
of blood about his person, and that the knife with 
which the murder was committed belonged to him ; 
all these circumstances may be more convincing 
than my direct evidence, not because the cireum- 
stances themselves are precisely equivalent to the 
fact disclosed by me, but because they are better 
proved, the witnesses being more numerous, and 
the chances of error or deceit fewer. If three or 
four persons, instead of one, had witnessed the 
doing of the deed, this might turn the scale in fa- 
vour of the direct evidence; and the same would 
be the result, if my evidence could be deemed per- 
fectly credible in all respects. Confession (the 
strongest evidence of guilt) may be regarded as 
the direct testimony of one whom there is the least 
cause to disbelieve. 
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Affirmative evidence (as a general rule) is pre- 
ferable to negative. Demosthenes (in the third 
speech by me translated) says: ‘That some one 
knows something to be in his possession, is ma- 
terial evidence, but that some one does not know 
it, is no evidence at all.” This, which the orator 
enunciates as an axiom, is an overstatement of the 
truth. Mere ignorance, unaccompanied with other 
circumstances, is undoubtedly no evidence at all. 
-If, to prove that something did not take place 
on a certain day in London, you produce a man, 
who tells me only, that he was the whole of that 
day at Coventry and heard nothing about it, my 
belief in the fact remains pretty much where it 
was before. But if the negative witness had an 
opportunity of learning whether the fact was so or 
not, and if it is probable he would have known if 
it was so, his evidence is worth something; and, 
as you increase this probability, in the same pro- 
portion you increase the value of his testimony. 
Thus, if a man declares that he was attacked and 
robbed on his way home, but the members of his 
family declare, that he came home the same even- 
img and never spoke a word to them about the 
matter, I cannot help feeling some doubt as to the 
truth of his story. Again, suppose two men to 
have listened to a long sermon. One tells me, 
the preacher quoted three verses out of Jeremiah ; 
the other says he did not; I believe the first. One 
says, the text was from St Paul; the other denies 
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this, but cannot say where it was taken from; I 
still prefer the testimony of the first. One de- 
clares the church was full of ladies; the other says 
there were hardly any ladies there; I am puzzled, 
and know not which to believe. 

Presumptive and conclusive evidence differ in 
the degrees of their probative force, though it is 
not easy to draw any line between them; for the 
difference lies not so much in the nature of things, 
as in the practical experience of mankind. No 
proof can strictly be called conclusive, except that 
which is so strong as to be irresistible; but we are 
apt to designate by this term all such evidence 
as in the ordinary course of things carries con- 
viction to the human mind; while that evidence 
is called presumptive, which raises an appearance 
of probability, or (as lawyers say) a prima facie 
ease. Thus, the receipt for the midsummer rent 
is presumptive evidence that the rent for the pre- 
vious Christmas has been paid; but nothing more ; 
for it may easily be rebutted, as by shewing, that 
in consequence of some dispute it was agreed that 
the rent should stand over. Even of the payment, 
which it professes to acknowledge, the receipt is 
only presumptive evidence; for it may have been 
given by mistake, or obtained by fraud ; although 
ἴῃ this case the presumption is stronger than in 
the other. As we ascend in the scale of proba- 
bility, we come to a point where the evidence is 
so clear and decisive, so satisfactory in all respects, 
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as to make it very unlikely that any proof will be 
offered to the contrary. Judging from past ex- 
perience, we deem such evidence conclusive. 

Sometimes the law gives a statutory force to 
evidence, the force of a presumption or a con- 
clusion, as the case may be. Thus in our law, 
the lapse of six years is made presumptive proof 
that a debt has been satisfied ; which may be re- 
butted by proof of an acknowledgement within 
_ the six years. The recitals in a deed are con- 
clusive against the party by whom the deed was 
executed. 

Scientific witnesses' are those, whose capacity 
to give information is founded on skill or experience 
in some particular line of art or science ; as where 
a locksmith is called to explain the nature of a 
master key, or a physician to prove by his che- 
mical knowledge that the stomach was corroded 
by arsenic. It is only in modern times that scien- 
tific evidence has been applied with much advan- 
tage to judicial investigations; though its use 
was not unknown to the ancients. In the action 
against Conon for a battery, medical evidence is 
produced. Mantitheus alleges, that Boeotus ap- 
plied to a surgeon to make a wound in his head, 
in order that he might accuse him (Mantitheus) 
of having done it, but the surgeon informed the 
Court of Areopagus of the plot. 


‘Such a person the French call expert, the Germans Sach- 
verstindiger. 
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Documentary evidence is opposed to testimonial. 
All writings, which contain information, are called 
documents. If I make a contract verbally, it can 
only be proved by the mouth of a witness; but if 
the contract is reduced to writing, there is no need 
of a witness to prove the terms, when the writing 
may be produced to speak for itself. And it is 
more satisfactory to produce the writing, than to 
trust to the memory of the witness; for, besides 
the importance of having the terms accurately 
ascertained, there may be other doubts, which can 
only be cleared up by inspecting the instrument 
itself, such as whether the handwriting is genuine, 
whether there have been any erasures or interpo- 
lations. It must always therefore be matter of 
suspicion, when a man seeks to give oral proof of 
a writing in his own possession. The non-pro- 
duction of the will by Aphobus gave occasion to 
severe remarks on the part of Demosthenes, who 
infers from thence, that the contents of the will 
were such as his mother told him they were. 
What his mother said, it would in this country 
be deemed irregular to repeat; but the discredit 
thrown upon his opponent’s version of the will, 
and indeed upon his whole case, was a just and 
fair inference from his conduct. Our legislature 
has been so deeply impressed with the importance 
of having the best evidence which the nature of the 
case affords, that, wherever a document is or may 
be presumed to be in possession of a party, he is 
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not permitted to give secondary evidence of its 
contents, and where it is in the possession of the 
adversary, notice must be given to him to produce 
it, before secondary evidence can be allowed. 
The distinctions which I have noticed are po- 
pular and most worthy of attention. I forbear to 
notice others of a more abstruse or fanciful kind, 
for fear of fatiguing the reader and reminding him 
of Butler’s lines, 


“ All a rhetorician’s rules 
Teach us but to name our tools.” 


I will observe here, that all evidence received 
in courts of justice is derived mediately or imme- 
diately from witnesses, and depends more or less 
on the credibility of man. 

Thus, when a document is produced, it speaks 
for itself certainly; but, before it can be put in 
evidence, it must be shown to be genuine. Some 
man must produce it, and prove the handwriting, 
or the signature, or the seal, or that the copy is 
correct, or that it comes out of the proper custody. 
Our public statutes, printed by the King’s printer, 
prove themselves; but they do not fall within the 
description of evidentiary documents. It does not 
appear, that the extracts from Athenian laws, 
which were read in court, were either proved by 
witnesses, or certified by the superintending magis- 
trate ; though it was very desirable they should be. 
I presume, the jury, being the judges of the law, 
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were supposed to understand it, and to require no 
proof. And as the statutes were accessible to 
every citizen, and many of them exposed to public 
view, it was easy for any one, who desired, to 
make himself acquainted with them; though we 
can hardly believe that many of the jurors had 
availed themselves of this facility. 

As the value of all testimony depends on the 
veracity of the witness, to insure this, has been 
an important object in every system of jurispru- 
dence. Various means have been employed, either 
to preserve the witness from temptation, or to deter 
him from falsehood, or to guard against the effects 
of inaccuracy. The principal are—penalties, oaths, 
torture, cross-examination, which is itself a species 
of torture, but an effective and humane one—and 
subordinate to these are certain precautionary rules, 
by which loose and dangerous evidence is excluded, 
such as hearsay, and the testimony of interested 
or infamous persons. 

At Athens (as now in England) the parties 
were incompetent to appear as witnesses. But at 
Athens each was obliged to answer the questions 
put by the other, and thus might be forced to 
give evidence against himself, but could not give 
evidence for himself except by permission of the 
opponent. 

Interested witnesses were not rejected by the 
Athenians, but they are by us. The rule, how- 
ever, applies only to those, who have a direct 
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pecuniary interest in the verdict, not to those, 
who are biassed by natural love or friendship. 
And it has many exceptions, so that it is often 
difficult to know when a ease falls within the rule, 
and when within the exception. The policy of the 
rule is very doubtful. 

The incompetency of the wife stands upon a 
different footing. The law very properly considers 
her to be completely identified with her husband. 

All women were incompetent at Athens. So 
were slaves and minors. Slaves indeed might have 
answers wrung from them by the torture, but their 
evidence was not dignified with the name of testi- 
mony. This arose out of the opinion so prevalent 
among the ancients, that the condition of slavery 
lowered the human being in the scale of creation. 

Slaves (happily) we have none. Children we 
examine at any age, provided they can distinguish 
between good and evil. And women in our courts 
make the best witnesses. 

We reject: all persons who have been convicted 
of infamous crimes, such as perjury and conspiracy. 
The Athenians rejected only those criminals whose 
conviction was followed by loss of franchise. It 
seems as if the capacity to give evidence was re- 
garded by them more as a privilege of the witness, 
than a right of justice. 

Hearsay was inadmissible at Athens, as it is 
with us; and very properly. For (besides that the 
person whose words are reported is not present to 
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be cross-examined,) there is always great danger 
of his words being misreported. It is difficult to 
remember what other persons say, even when you 
listen to them with attention. But in most cases 
the hearer does not listen with proper attention, 
either from want of interest in the subject, or 
from natural indolence, or from some distraction 
of the mind. And the hearing a part only of 
what is said, and not the remainder, may lead to 
a misapprehension of the whole purpose and mean- 
ing of the speaker. The chances therefore are 
against hearsay being correctly reported, setting 
aside the chance of wilful misrepresentation. But 
what a door it opens to fraud, the least reflection 
upon what passes every day in society will con- 
vince us. John says, he is told I have forged a 
will, The story is traced to Thomas, who merely 
told William (with a shake of the head) that an 
estate had been left to me away from the heir 
at law. William repeated this, and added ‘he 
feared there was a screw loose.” Thus it acquired 
strength in its progress until it reached John, 
Between them all I get no redress; and the ca- 
lumny is propagated. For that which a witness 
declares of his own knowledge he can be made 
surely responsible. 

To this rule we allow certain exceptions which 
are necessary to justice; as dying declarations ; 
statements of deceased members of the family in 
pedigree cases ; traditionary reputation upon ques- 
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tions of boundary and other public rights. The 
Athenians allowed a still wider exception, the 
declarations of all deceased persons. They (like 
us) permitted a hostile witness to be contradicted 
by proof that he had made a different statement 
at another time!, The admissions of the parties 
(for obvious reasons) cannot be regarded as hear- 
say, though, if proved from memory, they ought 
to be cautiously received. 

It would have been well if the Athenians, 
while they rejected hearsay evidence, had also re- 
probated hearsay assertions by the speaker. We 
have seen that Demosthenes tells the jury what 
his mother told him about the will. This and 
other examples shew, that the laws of the Athe- 
nians were better than their practice; and all for 
want of persons with due authority to control the 
proceedings. 

Of the many and intricate rules of evidence, 
which centuries of experience have established in 
our higher courts of judicature, it is not my pur- 
pose to speak. They are only necessary to be 
known, and can only be well understood, by the 
practical lawyer. Of the more important rules, 
and of the principles upon which they are con- 
structed, it concerns every man, lawyer or not 
lawyer, to know something. Many ask; what 
need of any technical rules? any tests of admis- 


‘Of this there is an example in the cause between Zenothemis 
and Demon. 
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sibility? why not allow the jury to receive all 
kinds of information, just as they do in the com- 
mon affairs of life? In answer to these questions, 
I quote the words of one! who has reflected more 
deeply on the subject than I have: 

“The necessity for resorting to superior tests 
of the truth is founded on an apprehension, that 
the evidence, on which an individual in ordinary 
transactions might safely rely, could not without 
such tests be safely relied on in judicial investi- 
gations. In the ordinary business of life neither 
so many temptations, nor so many opportunities 
occur for practising deceit, as in the course of 
judicial investigations, where property, reputation, 
liberty, even life itself, are so frequently at stake. 
In the common business of life each individual 
uses his own discretion with whom he shall deal, 
and to whom he shall trust. He has not only the 
sanction of general reputation and character for 
the confidence which he reposes, but slight cir- 
cumstances and even vague reports are sufficient 
to awaken his suspicion, and place him on his 
guard; and where doubt has been excited, he 
may suspend his judgment, till by extended and 
repeated inquiries doubt is removed. In judicial 
inquiry it is far otherwise. The character of a 
witness cannot easily be subjected to minute in- 
vestigation. The nature of the proceeding usually 
excludes the benefit which might result from an 


 Starkie, on evidence. 


WITNESSES. 235 
extended and protracted inquiry ; and a jury are 
under the necessity of forming their conclusions 
on very limited and imperfect knowledge of the 
witnesses, on whose testimony they are called upon 
to decide. , 

“It has been justly observed, there is a ten- 
dency among mankind to speak truth; for it is 
easier to speak truth than to invent. It is equally 
apparent, the suspicion of mankind would usually 
depend on their ordinary experience of human 
veracity. Hence jurors would be inclined to re- 
pose a higher degree of confidence in ordinary 
testimony, than would be due to it in the absence 
of peculiar guards against deceit; for, as tempt- 
ations to deceive by false evidence in judicial 
inquiries are far greater than in the ordinary 
transactions of life, they would be apt to place 
the same reliance on testimony offered to them 
as jurors which they would in ordinary cases, 
and would therefore in many instances overvalue 
it. 

“The law therefore wisely requires, that the 
evidence should be of the purest and most satis- 
factory kind which the circumstances admit of, 
and warranted by the most weighty and solemn 
sanctions.” 

jross-examination, so important an engine for 
eliciting the truth in this country, was not unknown 
to the Athenians; for the parties were occasionally 
questioned, by the Court and by one another ; 
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but (strange to say) the witnesses were never 
cross-examined in open court, and any previous 
examination to which they might be subjected 
was comparatively unimportant. The method of 
producing testimony was something between our 
Chancery and Common law methods. The de- 
position was prepared out of court, but the witness 
appeared in court to confirm it. We have seen, 
that he was required to attend before the magis- 
trate ; that his evidence was taken down in writing, 
and put into the box. This was read over to 
him at the trial, and all he had to do was, to 
assent to it by nodding his head, or to say (if 
he pleased,) ‘that is my evidence.” Cross-ex- 
ainination was incompatible with the production 
of written testimony, and indeed with the whole 
scheme of arrangements, which were so contrived, 
as to compress the trial into a short compass, 
and allow the least possible interruption. Never 
was plan better devised for giving advantage to 
the most skilful speaker. The practice of putting 
in evidence while the speech was going on rendered 
it difficult for the jury to distinguish assertion 
from proof. On the first view this practice appears 
to be a fair one; it seems as if the speaker is 
compelled to prove every statement as he proceeds. 
But this is a fallacy. To tie a man down to prove 
all his statements as he utters them, is absolutely 
impossible, if you mean to let him speak at all. 
Every argument consists of several propositions ; 
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these are but links in a chain; they must hang 
together and be presented in one unbroken series, 
or the argument, losing its continuity, loses all 
its harmony and force. The rule, which required 
proof immediately to follow assertion, could not 
be observed literally; and no Athenian ever ima- 
gined it could. ‘But the spirit of the rule might 
be complied with, by the production of evidence 
at the close of every distinct argument. True; 
it might be complied with; but it might also be 
very easily evaded; and that it was evaded, and 
often utterly disregarded by the Athenian advo- 
eate, we know full well. The plan was obvious ; 
to string a number of assertions together, and to 
prove some of them only. Nor was this artifice 
so easy to detect. Facts, conjectures, innuendoes, 
comments, inferences, followed one another in close 
and rapid succession; the whole seemed quite 
natural; nothing more perfect than the conclusion, 
if the premises only were sound. But the whole 
depends on one false assumption; take away this, 
and the superstructure falls. Then came the evi- 
dence. Several facts are proved; that which can- 
not be proved is left to shift for itself; but it 
gets the benefit of being in good company, and 
passes current among the rest, like a bad shilling, 
which deceives the unwary shopkeeper when pre- 
sented with half a dozen good ones. Now I say, 
the mischief was this. In England a counsel’s 
speech -is taken for what it is, the speech of 
11—2 
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counsel, and nothing more. The evidence follows ; 
and the jury know the difference between the two. 
But at Athens the intermingling of the evidence 
with the speech caused the jury to look with 
less suspicion upon the statements of the party. 
And there was no judge’s summing up, to coun- 
teract or mitigate a false impression. The whole 
scene was too much like a theatrical exhibition : 
the parties combatants, and the jury spectators. A 
trial it was, not of truth only, but of skill and 
strength. The jury, fresh from the charms of 
eloquence, with its music ringing in their ears, 
were called upon to give their verdict. Defendants 
complained of the prejudice that existed in favour of 
plaintiffs. There were indeed causes at work, to 
produce this effect; but had it depended on the 
trial only, I would venture to say, the defend- 
ant had the advantage. Who could wonder, if 
the whole bench of jurors unanimously acquitted 
Ctesiphon, while still under the wand of the 
enchanter’. 

It may be thought strange, that the witness 
should be required to appear in court merely to con- 
firm his deposition, which might have been certified 
by the magistrate. It seems, however, the magis- 
trate was not trusted with any such power. The 


‘ [ do not mean to say that Demosthenes gained this verdict 
by his speech. It is clear that the jury were prepossessed in 
his favour; and /Eschines saw he had no chance from the begin- 
ning. 
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jury liked to see the witness. And Demosthenes 
comments on the advantage of the witness looking 
the jury in the face. 

Nor did the witness always come before the 
magistrate. to be examined. Absence or other 
cause might prevent his coming. In that case 
his personal attendance at the trial was absolutely 
necessary. . 

If the witness was hostile, the party never- 
theless reduced to the shape of a deposition such 
evidence as he supposed him able to give, and 
put this together with other papers in the evidence 
box. The witness was summoned to attend on 
the day of trial; and at the proper time the 
evidence being produced, and read over by the 
clerk of the court, he was required to depose to 
it, or to take what was technically termed aa 
oath of denial, or disclaimer, (that is) to swear 
that he knew nothing about the matter or that 
the evidence was not such as he could depose to. 
If he would do neither, he was solemnly called 
on by an officer of the court and sentenced to 
a fine of a thousand drachms for his contumacy. 
An example from Iszeus* will shew how a hostile 
witness might be dealt with. The speaker, in- 
tending to call a witness in the interest of the 
opponent, says: 

“1 know he will be unwilling to give evidence 
contrary to the will which he produces. However, 


2 On the inheritance of Astyphilus, 
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call Hierocles, that in the presence of the jury 
he may either depose or take the oath of denial. 
[ Hierocles takes the oath of denial.] I knew he 
would. The same person, who will testify to facts 
which never took place, will swear to ignorance 
of what he knows.” 

The only case in which the personal attendance 
of the witness could be dispensed with was, when 
he was ill or out of the country. His evidence 
then might be received by persons commissioned 
for that purpose, who afterwards in open court 
testified to the genuineness of the deposition. In 
like manner we now send commissions to examine 
witnesses abroad. 

The party had a right to the attendance of 
the witness; and if, after being duly summoned, 
he declined to appear, he was liable to an action. 
That relations, like other persons, were bound to 
give evidence against each other, has been denied 
by some writers'; but without much reason; for 
the passages, which they cite, prove only that 
Athenians were reluctant to give evidence against 
their friends, and would often refuse to do so. 
notwithstanding the penalty. We have seen that 
/Esius gave testimony against his brother Apho- 
bus, and Aphobus against his uncle Demon; both 
very reluctantly. 

Testimony was generally given upon oath, but 


1 As Platner, in the first part of the work entitled Der Process 
und die Klagen bei den Attikern. 
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not always’ or necessarily, though a friendly wit- 
ness, who declined to be sworn, would have less 
eredit with the jury. The oath was taken at.an 
altar, either in the magistrate’s office, or in 
court. What form of words they used, we know 
not. 

For giving false testimony in a civil cause, 
whether accompanied with perjury or not, there 
was no criminal prosecution at Athens. The ag- 
‘grieved party was left to bring an action against 
the witness, and might recover such damages as 
the jury chose to award. In England, on the 
contrary, the false witness may be indicted, but 
the aggrieved party has no civil remedy against 
him. 

The action for false testimony came before the 
same magistrate who took cognizance of the ori- 
ginal cause. The jury, besides giving damages 
to the plaintiff, were at liberty to inflict the penalty 
of disfranchisement on the defendant ; and whoever 
had been thrice convicted of this offence, was ipso 
facto disfranchised. 

Such an action is brought by Aphobus against 
Phanus, for having giving evidence, that Aphobus 


2 Schdmann takes this view. Platner confounds the oath of 
the witness with the voluntary one of the party, which was of 
a more solemn kind. That an oath was not indispensable to the 
giving of testimony, may be inferred from this, that an absent 
witness was allowed to depose without any such test. And the 
form paptupew ἡ εξομνυειν seems to shew, that the hostile wit- 
ness was only required to swear if he adopted the latter alterna- 
tive. - 
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confessed Milyas to be a freeman. The main 
question in the cause is, whether this evidence 
was true or false. But we see that Demosthenes 
(in his speech for the defendant) does not confine 
himself to this question, but endeayours to shew 
that the evidence was immaterial to the decision 
of the cause between Aphobus and himself. We 
are naturally tempted to ask; was this a legitimate 
ground of defence? I have little doubt that it 
was so. The plaintiff seeks to recover damages ; 
he is bound to shew that the evidence of the 
defendant was injurious to him by the influence 
which it had upon the verdict. But it is equally 
clear that, in order to raise this inference, very 
slight proof ought to be required on the part of 
the plaintiff. The moment he shews, that the 
defendant’s evidence had even a remote bearing 
on the issue in the cause, he raises a presumption 
that he influenced the verdict. To rebut such 
presumption, the defendant ought to prove very 
clearly and satisfactorily, that his evidence was 
not material. In the case before us, the arguments 
of Demosthenes appear to me too weak to sustain 
this ground of defence. He shews, that Phanus 
was called to prove a collateral point only, and 
not one of the principal matters ἴῃ. the cause. 
But may not the proof of a collateral point 
have an umportant effect on the verdict? Every 
link in the chain of evidence is important, 
though it does not connect itself immediately with 
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the ultimate question; and small and seemingly 
trifling matters often turn the scale with the jury. 
The object of calling Phanus was, to overthrow 
an argument of the adversary. Aphobus had de- 
manded Milyas to be given up for the torture, 
alleging that he could furnish evidence against 
his master. Demosthenes refused to give him 
up, on the ground that he was a freeman, and 
- alleged that Aphobus knew and had confessed 
him to be such. If Aphobus really knew this, the 
demand of Milyas and the argument founded upon 
its refusal were vexatious and fraudulent, and the 
proof of his confession might throw discredit upon 
his whole case. The evidence therefore of Phanus, 
so far from being immaterial, might have been 
(for aught that we can see) highly important to 
the issue. The strong point for Demosthenes was, 
that this evidence was true; but naturally enough 
he avails himself of every argument which the 
practice of his country allowed. ~In the cause 
against Stephanus, where Demosthenes was for 
the plaintiff, he condemns this line of argument, 
and thus cautions the jury against it : 

“It would be a strange proceeding, when all 
had given false evidence, for each to prove who 
did the greatest injury, instead of shewing his 
own evidence to be true. A witness ought not 
to get off by shewing another to be more guilty, 
but by, proving the truth of his own evidence.” 

Thus it is that an advocate pursues this 
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course or that, according as he is on one side or the 
other. We may collect from these two speeches, 
that it was the practice for all defendants in such 
actions to use the same argument; and plaintiffs 
often gave them cause for it, by selecting for 
attack some of the least important witnesses, 
while they took no measures against the rest. 
We may observe also, that however difficult it 
might be for a defendant, to shew that his evi- 
dence was wholly immaterial, and thus entitle 
himself to a verdict, it was extremely important, 
with a view to reduction of damages, to prove 
the comparative insignificance of the testimony 
complained of. 

Demosthenes, in defending Phanus, was him- 
self interested in the result. For, upon the con- 
viction of Phanus, he was liable to an action at 
the suit of Aphobus for subornation'. 

In the action against a false witness the proof 
was greatly facilitated by having his deposition 
in writing. The exact words were before the 
court, and there was no necessity for trusting to 
the memory of those who heard him. This seems 
to have been the main object of the legislator in 
requiring written testimony. It has often occurred 
to me, that we ought to appoint official short- 
hand writers in our courts of law, as we now do 
in Parliamentary committees. They would (under 
sanction of the judges) furnish an authentic account 
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of the evidence and other proceedings, by which 
many useful purposes would be answered. 

It is obvious, that the recovery of damages 
from the, witness could not always be a compen- 
sation for the injury he had done. Thus, a lost 
inheritance involved the loss of family rights, sacred 
and civil, which no money could either recompense 
or restore. The very house or land might be en- 
᾿ deared to the owner by a thousand recollections. 
In such a case justice required, that the mischief 
should be undone rather than paid for. The Athenian 
law therefore allowed the party, upon conviction 
of one or more of the witnesses by whose false 
testimony he lost the verdict, to obtain a new trial. 
Many similar examples may be conceived, in which 
a new trial would be equally just and desirable ; 
and we should be glad to know when, and how, 
and under what regulations and restrictions this 
right might be exercised. Unfortunately, upon this 
interesting subject we have but scanty information, 
and that cannot be depended on*. Plato recom- 
mends that in his republic the conviction of more 
than half the number of witnesses, by whom the 
verdict was procured, should be a necessary con- 
dition for obtaining a new trial; a rule more fit 
for the speculations of a theorist, than for the 
ends of justice. Another of his rules, that the 


3 Two other examples are mentioned, where the verdict might 
for this, cause be set aside: viz. a conviction for false testimony, 
and a conviction for usurping the rights of citizenship (ξενίας). 
But there are plenty of cases where a new trial is equally necessary. 
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jury should decide whether the false evidence had 
procured the verdict or not, was more probably 
founded on the practice of his own country. 

Α new trial may be obtained in England, on 
the conviction of a material witness for perjury ; 
but our law is perhaps defective in not allowing 
a civil remedy against the witness; for the cri- 
minal conviction may sometimes be too late for 
the party to get the advantage of a new trial. 

Where an Athenian, by a criminal condem- 
nation, had lost the power or the right to com- 
mence any proceedings in a court of justice, we 
may presume the false witness was liable to a 
public prosecution’. 

We have seen that a defendant, who did not 
appear before the magistrate after being duly sum- 
moned by the plaintiff, suffered judgment by default. 
The summons was proved by witnesses in whose 
presence it was given, and whose names were 
usually written on the bill of plaint. If their evi- 
dence was false, they were lable to be indicted’, 
and even to be punished with death, if the prose- 
cutor could induce the jury to be so severe. Upon 
their conviction the judgment was set aside. 

‘In support of this view Meier cites a passage of Andocides 
On the Mysteries. The Athenian law, so liberal in allowing all 


sorts and varieties of prosecutions, was surely expansive enough 


for this. 
2 These witnesses were called κλητηρες, and the indictment 
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We have seen that an oath was commonly . 
taken by the witness, to give weight to his testi- 
mony ; and also that a cause, or some of the issues 
which it involved, might (under certain conditions) 
be decided by the oath of the party®. Of these two 
species of oaths there is an important difference 
in the results. The one may be called a con- 
firmatory, the other an evidentiary oath, for it 
was a substitute for evidence, or rather it enabled 
the person who swore it to succeed by means of 
his own evidence. It is to this that Aristotle al- 
ludes, when he speaks of oaths as a method of 
proof. : 

The evidentiary oath of the Athenians may 
well be compared to our old Saxon mode of trial 
by wager* of law; whereby a defendant, in an 
action of debt or detinue, (that is) when money 
or goods were sought to be recovered from him, 
was allowed to acquit himself of the charge by 


5 See note 10. 
4 So called, because the defendant put in sureties, vadios. 
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swearing that he did not owe the debt, or did 
not detain the goods, and producing eleven other 
persons, his neighbours, who swore that they be- 
lieved him. These eleven persons were called 
compurgators. The origin of the custom seems 
to have been this; that in ancient times there 
was a difficulty in procuring evidence, most things 
being transacted between the parties in private ; 
and the credit of a man depended very much on 
the opinion which his neighbours entertained of 
him. The law also presumed, that no man would 
perjure himself for any worldly advantage. Mark 
the difference between this notion and that of the 
present day, which induces us to reject interested 
witnesses. I quote the following passage from 
Blackstone’s Commentaries : 

“‘ Trial by wager of law is not only to be found 
in the codes of almost all the northern nations, 
that broke in upon the Roman empire, and esta- 
blished petty kingdoms upon its ruins, but its 
original may be traced as far back as the Mosaic’ 
law :—‘If a man deliver unto his neighbour an 
ass, or an Ox, or a sheep, or any beast to keep ; 
and it die, or be hurt, or driven away, no man 
seeing it; then shall an oath of the Lord be be- 
tween them both, that he hath not put his hand 
unto his neighbour’s goods; and the owner of it 
shall accept thereof, and he shall not make it 
good..—We shall likewise be able to discern a 


1 Exodus, chapter 22. 
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manifest resemblance between this species of trial, 
and the canonical purgation of the popish clergy 
when accused of any capital crime. The defend- 
ant or person accused was in both cases to make 
oath of his own innocence, and to produce a certain 
number of compurgators who swore they believed 
his oath. Somewhat similar also to this is the 
sacramentum decisionis, or the voluntary and de- 
‘ eisive oath of the civil law; where one of the 
parties to the suit, not being able to prove his 
charge, offers to refer the decision of the cause 
to the oath of his adversary; which the adversary 
was bound to accept, or tender the same proposal 
back again; otherwise the whole was taken as 
confessed by him.” 

All this has now become matter of history. 
Wager of law, which had long been obsolete in 
practice, was abolished in the reign of the late 
king. - 

At Athens not only could the party himself 
take the decisive oath, but any friend or person 
to whom the matter in dispute was known, and 
even women, although they could not appear as 
witnesses. But it must be remembered, that such 
an oath could not be taken at all without the con- 
sent of the opponent. 

When so great an advantage accrued to the 
party swearing, we might expect that the oath 
should be solemn in its nature, and one of strong 
obligation. And so it was. For among the an- 
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cients there were degrees of solemnity in oaths, 
some being considered more binding on the con- 
science than others. Of this there is abundance 
of proof in ancient writers. I shall content myself 
with mentioning one example in Thucydides, At 
the peace of Nicias, which terminated the ten 
years war between Athens and Lacedzemon, it 
was stipulated, that each of the belligerent powers 
should swear the most solemn oath according to 
the custom of their country. 

The sanctity of an oath depended very much 
on the God by whom it was sworn, on the place 
where it was sworn, on the rite or ceremony, the 
form of words, and other circumstances. These 
varied in different nations; each having a favour- 
ite Deity, as the Ephesians Diana, the Tyrians 
Hercules; and also favourite temples, rites, forms, 
and other appendages of religion. 

In all countries and all ages the custom has 
been to swear by a God, or something sacred to 
a God; (that is) by a God directly or indirectly. 
The simplest of all rites was a man’s lifting his 
hand to heaven, and calling God to hear and 
witness the truth of the words he spoke; as 
Abraham! did, when he swore an oath to the 
king of Sodom. Afterwards, when men came 
to use idols and symbols to represent the Deity, 
they used to touch these while in the act of 
swearing, and supposed that by so doing they 


) Genesis, chapter 14. 
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made God present at the oath. It is curious to 
trace this custom; for it seems to have been the 
origin of a practice which prevails in Christian 
countries to this day. 

The altar was sacred to the God in whose 
honour it was erected. | have mentioned that an 
Athenian witness was sworn at an altar; which 
(we may presume) belonged to the Deity? who 
presided over the courts of justice. The story of 
Hannibal “ patrias juratus ad aras” is well known. 
And the nature of the rite appears from the lines 
of Plautus, 


G. Tange aram hane Veneris. L. Tango. 
G. Per Venerem hance jurandum est tibi. 


The touching of the altar was often accom- 
panied with other rites, as libation, burning of 
incense, or sacrifice. The immolation of full grown 
victims gave peculiar sanctity to the oath of an 
Athenian’. 

A singular rite is described by A*schylus in 
the play of the Seven Chiefs : 


Over the hollow of a brazen shield 

A bull they slew, and touching with their hands 
The sacrificial stream, they called aloud 

On Mars, Enyo, and bloodthirsty Fear, 

And swore an oath, or in the dust to lay 

These walls, and give our people to the sword, 
Or perishing to steep the land in blood. 


2 The Hero Lycus, or perhaps Apollo (according to Miiller). 


3 Hence ομοσαι καθ᾽ ἱερων τελείων. 
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We read of Scythians and other barbarous 
people cutting their fingers, pouring the blood 
into a cup, and tasting it, to cement a compact 
of friendship or alliance. The Saxons and other 
German tribes swore by their arms, and punished 
the false swearer by cutting off the hand that bore 
them. 

The fire ordeal of the middle ages had its 
origin in a ceremony, of which mention is made 
at a very early period. Demosthenes’ speaks of 
those who walked through fire, in order to sanctify 
their oaths. And in the Antigone of Sophocles 
the messenger, who brings tidings of the burial 
of Polynices, says : 

Ready were we to grasp the burning steel, 
To pass thro’ fire, and by the Gods to swear 


The deed was none of ours, nor aught we knew 
Of living man by whom ’twas plann’d or done. 


With which let us compare Virgil : 


Superos Aruns sic voce precatur: 
Summe Detm, sancti custos Soractis Apoilo, 
Quem primi colimus, cui pineus ardor acervo 
Pascitur, et medium freti pietate per ignem 
Cultores multéa premimus vestigia pruna. 

The practice of touching parts of the body 
arose from this, that for some cause or other a 
notion of sanctity was attached to them. The 
hand was sacred to Faith, the eye to Love, the 
head to Jupiter. 


‘In the action against Conon; where are some good observa~ 
tions on the subject of oaths. 
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Hence to grasp the hand of the person, to 
whom a promise was made, was to give him a 
pledge of faith. This is kept up at the present 
day. ‘We say ‘to clench a bargain.” 

The lover touched and swore by the eyes of 
his mistress, and the mistress often by her own, 
as in Propertius: 


Viles isti videantur ocelli, 
Per quos sepe mihi credita perfidia est. 
Hos tu jurabas, si quid mentita fuisses, 
Ut tibi suppositis exciderent manibus. 


Here we see the devotion of love, putting 
firmest trust in an oath by the object of its wor- 
ship. Therefore Juliet says to Romeo: 


Do not swear at all, 
Or if thou wilt, swear by thy gracious self, 
Which is the God of my idolatry, 
And I’ll believe thee’. 


In the hymn to Venus Homer says of Vesta: 


Touching the head of A gis-bearing Jove 

A mighty oath she swore, and hath fulfill’d, 
That she among the Goddesses of heaven 
Would still a virgin be. 


Congreve in his translation omits this rite: 


For she severely chaste rejected both; 

And bound her purpose with a solemn oath, 

A virgin life inviolate to lead ; 

She swore, and Jove assenting bowed his head. 


* God swears by himself, because he can swear by none greater. 
Hebrews, chapter 6, 
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A singular rite occurs in the history of the 
patriarchs Abraham and Jacob. Abraham says 
to his servant Eliezer’: 

‘Put, I pray thee, thy hand under my thigh ; 

And I will make thee swear by the Lord, 
the God of heaven and earth, that thou shalt not 
take a wife unto my son of the daughters of the 
Canaanites, among whom I dwell ; 

But thou shalt go unto my country and to my 
kindred, and take a wife unto my son Isaac.” 

Jacob makes Joseph perform the same cere- 
mony, when he promises to carry him out of 
Egypt and bury him in the burying place of his 
fathers*. According to some commentators, this 
was equivalent to swearing by the Messiah, who 
was to spring from the loins of Abraham. 

The Jews of a later age touched the book of 
the law, or their phylacteries, upon which extracts 
of the law were written. Christians kiss the Bible, 
or lay their hands upon the cross or relies, and 
Mahometans upon the Koran. 

An Athenian, when he swore by his children, 
made them stand before him, and then, laying his 
hand upon their heads’, pronounced a curse upon 
them in the event of his swearing falsely. If he 
had no children and wished to take a binding 
oath, he would imprecate destruction upon himself 


1 Genesis, chapter 24. 3 Genes's, chapter 47. 
3 This is the exact meaning of ομνυναι κατὰ παιδων ΟΥ καθ᾽ 
ἱερων, and is the origin of the expression κατ᾽ cfm eras ομνυνάι, 
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and his whole race, and add force to his words 
by touching the holy victims. 

The oath by the children was the most solemn 
of all. A peculiar power was attributed to the 
parental curse. It was at once productive and 
prophetic of the evil which it prayed for. Poly- 
nices ascribes his expulsion from Thebes to the 
Fury of his father; and, when his father has 
cursed him, Antigone asks, who will dare to fol- 
low him to the war after the prediction of CEdipus ‘ 
Nor has this notion been confined to ancient times. 
When we read the curse of Lear upon Goneril, 
we feel as if it were about to be realized‘, 

The Athenians left the punishment of perjury 
to the Gods, who seem (according to ancient ac- 
counts) to have dealt severely with the offender. 
Pindar places those who kept their oaths in Ely- 
sium, while those who broke them were in torment. 
Bacchus asks Xanthias, when they are in the in- 
fernal region, 


What lies beyond there ? 
X. Mire and darkness. 
B. See you the parricides and oathbreakers 
Of whom he told us ? 


Thus had the false swearer a bad_ prospect 


4This is one of the most affecting scenes in the whole of 
Shakspeare. Sophocles fails to excite our sympathies in favour 
of Cfdipus, because the wrongs done him by his son are not 
brought before our eyes; they are narrated, not dramatized. The 
suppliant address of Polynices disarms our wrath, and makes the 
curse seeih brutal and revolting. 
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after death ; and even in this world he called down 
the vengeance of heaven upon his head. While 
therefore we cannot deny that perjury was a crime 
easily and frequently committed among the Greeks, 
we see that it was reckoned by the moralist among 
the heaviest offences against the Deity. It is ob- 
served by a writer’, from whom I have collected 
a great deal of information upon this subject ; 

Postquam humanum genus cceperat in pejus 
ruere, fidem nusquam tutam; nec ulli seepe quic- 
quam prius, quam summum numen veri testem 
invocasset et vindicem, fuisse creditum. 

And it is certain also, that in all ages an oath 
has been considered to have some efficacy in con- 
firming the statement or the promise made under 
its sanction. Whether with good reason or not, 
has been doubted by some persons. Jeremy Ben- 
tham thinks it wholly useless. I subjoin a few 
of his remarks. 

‘The supposition of its efficiency is absurd 
in principle. It ascribes to man a power over 
his Maker. It places the Almighty in the station 
of a sheriff's officer, under the command of every 
justice of the peace. It supposes him to stand 
engaged, no matter how, but absolutely engaged, 
to inflict on every individual by whom the cere- 
mony has been profaned a punishment, which (but 
for the ceremony and the profanation) he would 
not have inflicted. 


1 Valckenaer (Opuscula). 
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‘“‘ Hither the ceremony causes punishment to 
be inflicted by the Deity in cases where otherwise 
it would not have been inflicted, or it does not. 
In the former case, the same sort of authority is 
exercised by man over the Deity, as that which 
in English law is exercised over the judge by 
the legislator, or over- the sheriff by the judge. 
In the latter case, the ceremony is a mere form, 
without any useful effect whatever. 

“Under the ceremony of an oath are included 
two very different ties, the moral and the religious. 
The one is capable of being made more or less 
binding upon all men; the other upon such only 
as are of a particular way of thinking. The same 
formulary, which undertakes to draw down upon 
a man the resentment of the Deity in case of 
contravention, does actually, in the same event, 
draw down upon him the resentment and contempt 
of mankind. The religious tie is that which stands 
forth, which makes all the show, which offers itself 
to view; but it is the moral tie that does by far 
the greatest part of the business. 

‘‘ Applied to judicial testimony, if there be an 
appearance of its exercising a salutary influence, 
it is because this supposed power acts in conjunc- 
tion with two real and efficient ones; the power 
of the political sanction, and the power of the 
moral or popular sanction. When, to preserve a 
man from mendacity, he has, in addition to the 
fear of supernatural punishment, the fear of fine, 
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imprisonment, or pillory, on the one hand; the 
fear of infamy, the contempt and hatred of all 
that know him, on the other; it is no wonder 
that it should appear powerful. Strip it of these 
accompaniments, deprive it of these supports, its 
impotence appears immediately. 

‘In certain cases the tie of an oath is seen 
to have a powerful effect upon mankind. In what 
cases? Where the force of public opinion acts 
under its command; where it employs itself in 
insuring the veracity of witnesses in courts of 
justice. In other cases oaths are cobwebs, or (at 
best) hairs. In what? In all in which the force 
of public opinion runs counter, or withholds its 
aid; in the case of jurymen’s oaths in a variety 
of instances!; in the case of various other offices ; 
in the case of university oaths, custom house oaths, 
and subscriptions. 

‘Tt was in the earliest stages of society, that 
this, together with so many other articles im the 
list of supernatural securities, or substitutes for 
testimonial veracity, took their rise—ordeals in 
all their forms; trials by battle; trials without 
evidence (understand human evidence ;) trials by 
supernatural, to the exclusion of human, evidence ; 


1 He alludes to such cases as these: where some of the jury 
give up their opinions to the rest, in order to agree upon a verdict, 
which must be unanimous; or where they acquit a guilty prisoner, 
in order to save him from a cruel punishment; or wherever they 
find a verdict manifestly contrary to law and to the evidence, in 
order to do what they consider substantial justice. 
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trials by evidence secured against mendacity by 
supernatural means, by the ceremony of an oath. 

“As the powers of the human understanding 
gain strength, invigorated by nourishment and 
exercise, the natural securities rise in value, the 
supernatural, understood to be what they are, drop, 
one after another, off the stage. First went ordeal ; 
then went duel; after that went, under the name 
of wager of law, the ceremony of an oath in its 
pure state, unpropped by that support which this 
inefficient security receives at present from those 
efficient ones which are still clogged with it; by 
and bye, its rottenness standing confessed, it will 
perish off the human stage; and this last of the 
train of supernatural powers, ultima ceelicolim, will 
be gathered like Astreea into its native skies.” 

I cannot agree with all which this writer says. 
It is not true that, in administering an oath, we 
ascribe to man a power over his Maker. We 
only suppose, that the oath will have a certain 
influence upon the mind of the person who takes 
it. Whether it has any or not, is the practical 
point to be determined. In proportion as it does 
exercise such an influence, it is efficacious for the 
purpose for which it is intended. The oath is an 
appeal to God, whereby a man declares that he is 
willing to forfeit his hope of divine protection, or 
to incur the risk of divine vengeance, if he is guilty 
of falsehood or deceit. This operates as an en- 
gagement on his part to speak the truth, or to 

12 
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perform his promise; an engagement the more 
solemn, because it is made to God as well as 
man. The force of this obligation depends mainly 
on the religious belief of the individual who swears; 
mainly, [ say, but not wholly; for it is in some 
measure also dependent on the creed of his neigh- 
bours. All men are influenced more or less by 
the opinions of those among whom they live; and 
thus the feeling of religion operates indirectly upon 
persons who have no religion in themselves. Ben- 
tham allows that the moral or popular sanction 
affords some security against falsehood; in other 
words, that men pay regard to public opinion. 
But is not religious belief an ingredient in public 
opinion? Who shall say how far ‘it goes to make 
up the sum total thereof? And is it not this 
belief which gives sanctity to the oath? Does 
not this sanctity enable the witness to gain credit 
for his testimony, which he would not otherwise 
have obtained? Undoubtedly it does. And if he 
avails himself of the sanction of an oath, in order 
to gain credit for a falsehood, the very confidence 
which he has abused enhances his disgrace. He 
is aware of this, and the fear of the disgrace deters 
him from committing the crime. It is plain there- 
fore, that, in so far as the religious element has a 
share in the formation of public opinion, it exer- 
cises an influence on the mind of the person who 
takes an oath. He may fancy it is the law of 
honour to which he pays regard; this is only 
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another name for the thing; if the nation at 
large attaches a religious sanctity to oaths, per- 
jury is a greater crime against the law of honour 
than simple mendacity. The force of the religious 
(like every other) obligation varies according to 
the national character. At Athens it continued, 
from old custom, to be regarded as a test of 
truth, when it had ceased to have much real 
value. And the security which it affords can 
“never be universal, so long as there are varieties 
in individual character. Perhaps there are two 
classes of persons, with whom it is altogether in- 
effective ; the most virtuous and the most vicious 
of mankind. The bold and hardened liar defies 
God and man; the lover of truth tells the same 
tale, whether upon his oath or not. But between 
these two sorts of people there are many degrees ; 
an infinite variety of imperfect consciences, half 
righteous and half sinful, would-be and dare-not- 
be rogues, men who will leap a fence, but stick at 
a five-barred gate, who can swallow a large quan- 
tity of falsehood in a mild form, but a dose of 
perjury is too much for them. Never will an 
oath subside into a purely idle ceremony, until 
earth becomes what it never will become, heaven 
or hell. 

That swearing should not be made too com- 
mon, that it should only be required on public 
- and important occasions, when men feel it to be 
their duty to speak the truth and society requires 
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it of them, I fully concede; and far am I from 
thinking that any oaths, by which a man is re- 
quired to profess his belief in religious doctrines. 
are either just, necessary, or useful. 

Those who desire to consult authority upon 
this question may read the thirty-ninth article of 
the Anglican church, and Burnet and others who 
have written thereupon. 


Nort 18. 


MARRIAGE. 


Or the nature and legal effect of the marriage 
contract a few words will here be said. 

The Athenians were monogamists, and drew 
a distinction between wedlock and concubinage. 
Regular espousals were necessary to constitute 
wedlock, and give the rights of legitimacy to 
the children. Cohabitation without espousals was 
nothing better than concubinage. 

The contract was made not (as with us) be- 
tween the man and his intended wife, but between 
him and her guardian or prochein amy’. Women 
were incapable of entering into a contract, and 
therefore (whatever their age) they were required 
to be given away by such person as the law 
considered to be their guardian, as for instance, 
their father, brother, or other nearest relation. 

It appears, that a husband might direct by 
will, that his widow should marry this or that 
person; as the father of Demosthenes did. Here 
we must understand, not that such direction was 
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compulsory on the widow, but only that it super- 
seded the necessity of further espousals. 

No ceremony was necessary to bind the con- 
tract ; the parties might proceed to live together 
immediately; but it was customary to give a 
marriage feast on the occasion, and to invite the 
friends and relations, not so much for the purpose 
of feasting, as to bear witness to the legality of 
the union. 

If a woman had no property of her own by 
inheritance, (and she could have none, if she had 
a brother,) a marriage portion was usually given 
to her by the next of kin, by whom she was be- 
trothed. ‘To be married without a portion, if the 
relations had the means of giving one, was a dis- 
grace either to her or to them; and might cause 
a doubt to be raised as to the nature of the con- 
nexion. The Athenians were liberal in these mat- 
ters, and many a person would advance money 
out of his own purse, rather than suffer a friend’s 
daughter to marry portionless. 

The money thus given to a woman upon her 
marriage was paid to her husband, but was in- 
tended as a provision for her, and was usually 
secured to her by a mortgage of the husband’s 
real estate, or (if he had no real estate) of his 
personal. The husband had the use and sole 
management of his wife’s property, while they lived 


together; but, on a separation, he was bound to - 


restore it to her guardian, and to pay eighteen 
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per cent interest, so long as he kept it in his own 
hands. The interest so paid was called alimony 
or maintenance, as being the interest of that fund 
out of. which the woman had a right to be main- 
tained. The next of kin, to whom the money 
was restored, became the legal owner thereof, but 
was bound in honour to apply it to the woman’s 
benefit, and to give it to her again upon a sub- 
sequent marriage. Such was the custom of: the 
country ; and custom had the force of an obliga- 
tion. 

After the death of the husband, if the wife 
had no son by him, she returned to the guardian- 
ship of her next of kin; if she had a son, the 
choice was given her, either to stay with him 
and live under his protection, or to return to her 
original family. In case she stayed with her 
son, he became her guardian and the owner of 
her property, (that is) he, if he was of full age, 
and his -guardian in the mean time. 

If the wife died before the husband, her pro- 
perty returned to her next of kin, unless she had 
children, in which case they took it according to 
the rules of inheritance. 

Thus might property be settled upon a wife 
at Athens, much in the same sort of way as it 
may now in England. We however do more 
than the Athenians, We not only secure to her 
a provision after the husband’s death, but give 
her a separate property during her husband’s life- 
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time, by vesting it in trustees for her use. The 
intervention of trustees is necessary, because by 
the common law of England the legal existence 
of the wife’ is merged in that of the husband, 
she being under the same kind of incapacity as 
all women (married or single) were at Athens. 
Her personal estate goes to him, and of her real 
estate he has the management during her life. 
To prevent this marital right attaching upon her 
property, it is conveyed to trustees, who (though 
the legal owners) are obliged to pay the income 
into her hands; or, if they neglect, a court of 
equity will compel them. In other countries the 
same object is effected without the aid of trustees. 
By the civil law husband and wife are considered 
as‘distinet persons, and may have separate estates. 
In Scotland, though the husband becomes by mar- 
riage the curator of his wife, he may by the mar- 
riage contract renounce his jus: marit? over her 
estate, and any person may convey an estate to 
the wife so that it shall not be subject to the 
husband’s administration. 

The marriage gift of the Athenians and the 
settlement made upon the wife in England must 
not be confounded with the dower’ of the English 


1 Hence she is called feme covert, because she is under the 
husband’s cover, guardianship, and protection; and her condition 
during marriage is termed coverture. 

2 The word is derived from the old verb dow, to give; and is 
used in a more general sense by the poets; as by Shakspeare in 
the last scene of Henry 6, Ist part; and in the first scene of Lear, 
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law, which, like the terce (tertia) of the Scotch, 
signifies the widow’s life estate in a third part of 
her husband’s land. For this she was indebted 
to the gallantry of our ancestors, either Danes or 
Normans, who, at a time when personal estate 
was inconsiderable, thought it just that provision 
should be made for her out of the real or herit- 
able estate. The widow thus endowed was called 
a dowager. Analogous to dower is the share in 
the personal estate, which our law gives to the 
widow when the husband dies intestate; a third 
part, if he has children; a moiety, if he has none: 
The practice now is, to make a special provision 
in the marriage settlement, that what is thereby 
given to the wife shall be taken in lieu of dower 
or thirds. In older times, in order that lands 
might not be encumbered with the charge of 
dower, which impeded their alienation, they used 
to bar the right of the wife by settling a jointure 
upon her; that is, by conveying an estate to her 
and her husband jointly, which became hers if she 
survived him. She was then called jointress. 

If a woman at Athens inherited property, which 
might happen if she had no brothers, it was the 
business of the archon to see that she was duly 
married. The next of kin had a right to claim 
-her hand, and, if there was any dispute as to the 


“truth then be thy dower.” The more popular form of the word, 
when used as synonymous with portion, or fortune brought by the 
wife to the husband, is dowrz (dowery.) 
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right, the archon held a court for its decision. 
So far from having power to choose a husband, 
the heiress was considered as little better than a 
part of the estate, and was taken with it as a 
sort of incumbrance. On the other hand, a fa- 
ther could not disinherit his daughter; for, if he 
devised his property, the devisee was obliged to 
marry her. And a woman was deemed an heiress 
in law, whether she had an estate left her or not, 
if she became by succession the representative of 
the family. The next of kin was bound, either 
to take her for a wife, or to give her a portion 
corresponding to his rank. This was but fair. It 
was his privilege to marry a rich heiress; his 
duty to provide for a poor one. And the policy 
of Athenian law, while it took care that no one 
should usurp the rights of citizenship, required 
also that no civic family should become extinct. 
It appears by the regulations with respect to 
heiresses, that consanguinity was no bar to a ma- 
trimonial union. Uncles frequently married their 
nieces; and even brother and sister were allowed 
to marry, provided they were not by the same 
mother. It was deemed a more important object, 
to prevent the union of Athenians with foreigners. 
The law of Solon contained no such prohibition ; 
and some eminent men in the earlier times (as 
Cimon and Themistocles) were sons of foreign 
mothers, but as the Athenians became a powerful 
people, they grew jealous of foreign intermixture. 
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and Pericles passed a law, by which the children 
of parents not both citizens were deprived of the 
franchise. He himself had a son by Aspasia, in 
whose favour he procured a special decree of the 
people, to exempt him from the operation of this 
law. 

As marriages were contracted, so might they 
be dissolved at Athens without much form or 
ceremony. If an Athenian had been asked why 
he put away his wife, he might answer in the 
words of Paulus AXmilius: “‘ You see this shoe. 
It is a new shoe, a neat shoe, and a good shoe; 
and yet it pinches me, though none of you knows 
where.” He had nothing more to do, than simply 
to dismiss his wife, and send her back to her 
friends. All they required was, that her portion 
should be returned with her. Meier observes, that 
the practice of divorcing, (so common’ at Athens 
in later_times) was unknown to the Greeks of the 
heroic age. Lesides the various motives, which 
naturally incline men to seek a new connexion 
or break off the old, the Athenian law created 
artificial causes of divorce. The heiress became 
the property of the next of kin. He, or she, or 
both of them, might be married at the time when 
the inheritance devolved upon her. In such a case 
the man was tempted to put away his wife, the 
woman might be obliged to leave her husband. 

If a woman desired to obtain a divorcee, and 


) Einer fiir christliche Begriffe schrecklichen Gewohneit. 
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could not get her husband’s consent, she went in 
person to the archon, and stated in writing the 
grounds of her application. Her right to a sepa- 
ration would depend on the treatment she received. 
Of the nature of the archon’s jurisdiction we 
know but little. It was his duty to protect the 
interests of married women generally; to take 
cognizance of all complaints against the husband 
for ill usage, for refusal to pay alimony to his 
wife, or to return her portion. He also kept a 
register of all divorces, whether made by consent 
or otherwise. 

A mad freak is recorded of Alcibiades; that 
having by his ill treatment forced his wife Hip- 
parete (daughter of Hipponicus) to leave his house 
and sue for a divorce, he seized her in the archon’s 
presence, and dragged her home. 
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Tue judgment in a civil action, so far as it 
concerned the party, was left for him to execute. 
If he had recovered a specific chattel or a piece 
of land, he might himself take possession, by seizure 
of the one, by entry upon the other. If damages 
had been awarded, he was to levy them, either 
upon the goods of the defendant, or (if there were 
no goods) by seizure of his real property. In all 
this no magistrate or officer assisted him. The 
court gave him his judgment, but lent him no 
further aid, except in some special cases, when 
a defendant was ordered to be imprisoned until 
payment of the debt. 

A day was given to the losing party to perform 
the order of the court, that is, to pay the damages, 
or surrender the property recovered from him. 
What time was allowed for this purpose, we are 
not informed. If the judgment was not satisfied 
by the appointed day, the party who obtained it 
might proceed forthwith to execution. 
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Thus armed with the authority of the law, 
he seized on the property of his opponent, and 
this he retained or sold (as the case might be,) 
unless it was redeemed by the owner within a 
reasonable time. If the value of the property 
seized exceeded the damages, the proper course 
would be to sell it, and (after satisfying himself) 
to pay over the surplus to his opponent. 

If any one resisted the execution, (whether it 
was the party himself or any other person on his 
behalf,) he was liable to an action of trespass’ ; 
in which the title to the property seized was the 
subject of inquiry; but, if the defendant lost the 
cause, he was condemned to pay a fine equal to 
the damages (or to the value of the property) 
recovered in the former action. 

Or the successful party might, without pro- 
ceeding to execution, bring an action upon the 
judgment’; in which he complained, that his op- 
ponent had not satisfied the judgment by paying 
or restoring what was due to him. This would be 
his only course, if there were no effects to levy upon. 


1 E£oudns. The word signifies turning out, ouster, ejectment. 
Acxn εξουλης, when brought to try the title to land, corresponds 
well enough to our action of ejectment. But the term is applied 
to actions, where goods were the subject of dispute. Trespass 
therefore is a better translation. Every ejectment is a trespass, 
but every trespass is not an ejectment. 


2 To this action the same name was given; and suitably 
enough. For when you withhold from a man what is due to 
him, you keep him out of his property, if you don’t turn him 
out. 
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Here also, if the defendant lost the verdict, the 
same fine was imposed on him as in the other case. 

By such means was the party who recovered 
a judgment enabled to enforce his claim. The 
defendant became a state debtor. The conse- 
quences of being such I have already explained. 
If he sought to relieve himself by paying the 
fine, without satisfying the plaintiff, he was Hable 
to another action; and this might be repeated foties 
quoties. Obstinacy must bend at last. Schémann 
thinks, that the state refused to give a discharge 
from the fine, unless the plaintiff received satisfac- 
tion. This course would certainly be less circuitous. 

We adopt a simpler method in England. The 
task of levying execution is committed to a minis- 
terial officer of the Court, the Sheriff; to whom 
all writs of the Court are directed in the King’s 
name. The party, who obtains a judgment, sues 
out (if he pleases) a writ of execution, which he 
puts into the Sheriff's hands. The Sheriff is bound 
forthwith to do what the writ requires him, that 
is, to levy the damages or costs, or put the suitor 
in possession, (as the case may be.) He performs 
this task (in practice) by his bailiff or deputy, 
but for any omission of duty, on their part or his 
own, he is responsible. Thus the law provides a 
sure and speedy way to get the fruits of a judgment. 
And the public gains an advantage, by being se- 
cured against breaches of the peace. For when 
the ‘process of the law is executed by its known 
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officer, it is seldom that any one is bold enough 
to resist him. | 

It is not to be understood, when Onetor turns 
Demosthenes off the land, that he actually made an 
assault upon him, or used any force or violence. 
Demosthenes enters upon the land; Onetor comes 
and orders him to leave it, and perhaps lays his 
hand gently upon him, and leads him off the boun- 
dary. This was a trespass in the eye of the law. 
The entry and ejectment are both necessary, to 
enable Demosthenes to maintain this form of action. 
But the whole takes place quietly, and is in fact 
a mere formality, both parties being desirous to 
try the title by an action, instead of either taking 
the law into his own hands. The form is a relic 
of those ruder times, when people used to assert 
their rights with violence, and the complaint of 
the injured party was founded upon a real and not 
a supposed trespass. Lawyers preserved the form, 
when the reality no longer existed. A custom of 
the lke nature prevailed at Rome, when the party 
summoned his opponent to go with him to the land 
in dispute, and turn him off in the presence of the 
Preetor ; which ceremony was afterwards changed 
into the symbolical act of breaking a clod of earth 
upon the land, intimating that the person who 
broke it claimed a right to deal with the land as 
he pleased. But the process in our own action 
of ejectment bears so much resemblance to these 
fictions of ancient law, that I cannot forbear giving 


EXECUTION. 275 


a brief account thereof to the reader. He will see 
from this, that lawyers, though they soar not very 
high ih the regions of imagination, are not wholly 
destitute of the imaginative power. 

If I wish to recover land which is in the pos- 
session of another, I grant a lease thereof to a 
person named John Doe for the term of seven 
years, by virtue of which lease the said John Doe 
enters upon the premises and takes possession. 
But just at this moment, when he fancies that he 
is going to be quite snug, he encounters another 
individual, ycleped Richard Roe, who turns him 
off the land with as little ceremony as Onetor 
turned Demosthenes. John Doe, indignant at 
this treatment, and anxious to recover the land, 
commences an action against Richard Roe, com- 
plaining that with force and arms he had ejected 
him from his farm. A declaration is served upon 
Roe. He, however, cares nothing about the land 
or the declaration either. He happened, by the 
greatest accident in the world, to be on the pre- 
mises when Doe entered, and took it into his 
head to eject him. A mere casual ejector he. 
But he is a neighbourly sort of man, and thinks 
it right to inform the real tenant of the danger 
with which he is menaced. Accordingly he writes 
him a letter, inclosing the declaration, and advising 
him to appear in court to defend his title; other- 
wise he (Richard Roe,) having no interest in the 
business, will suffer judgment by default, and the 
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tenant will be turned out of possession. The te- 
nant, seeing how the matter stands, applies to 
the court to be made defendant in the room of 
the casual ejector; which on certain conditions 
the court allows. 

John Doe, Richard Roe, lease, entry, and 
ouster, are all shadow and moonshine. The whole 
thing is a pure fiction of law; but such a fiction 
as the court deems necessary to support the action, 
and will not allow any question to be raised about 
its truth. The only point to be tried is, what title 
I had to grant the lease. 

This machinery was invented a long time ago, 
to supersede the more cumbrous process of real 
actions, by which titles to land used to be tried, 
and which now belong to the history of the past. 
Some persons are ungrateful enough to think, that 
the services of Messrs Doe and Roe might be 
dispensed with. But they are perfectly harmless 
functionaries, costing nothing to the public; and 
therefore, although they hold sinecure offices, they ; 
are likely to be continued for many years longer. 

In the cause before us the question is, whether 
the claim of Onetor is a fraudulent one. It is 
curious to find the same tricks, that were played 
above two thousand years ago, practised at this 
very day by the same sort of parties and with the 
same objects. Human nature is indeed still the 
same, and there is nothing new under the sun. 
I lodge a writ with the Sheriff against Samuel 
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Levi. The bailiff enters the house of Levi, and 
seizes the furniture and other goods which he finds 
there. But presently there comes a man with a 
paper in his hand, which he calls an assignment, 
by which he declares that the goods were made 
over by Levi to one Benjamin Snooks. I insist 
that this is all a pretence, the assignment waste 
paper, and Snooks a friend of Levi; and I require 
the Sheriff to proceed with the execution. Snooks 
on the other hand threatens him with an action if 
he does proceed. The Sheriff, thus doubly me- 
naced, applies to the Court for assistance, who 
compel Snooks and me to fight the battle between 
ourselves. He maintains, and I deny, the validity 
of the assignment ; which depends on its bona fides. 
It may purport to be a sale or a mortgage, and 
be good enough in point of form, and look very 
neat in appearance. No matter. The question 
to be tried is, whether the money was ever in 
fact advanced, or whether the whole is not a 
contrivance between Snooks and Levi for the pur- 
pose of defeating a judgment creditor. So in this 
Athenian cause, where Onetor maintains that he 
is a trustee for his sister, and that the land was 
mortgaged to him to secure her marriage portion, 
the question for the jury is, whether this marriage 
portion was ever really paid to the husband, or 
whether it is not a collusive mortgage, to protect 
Aphobus from the execution. We have the argu- 
ments of Demosthenes on one side of the question, 
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and certainly they make out a very good case for 
the plaintiff. But we should have been glad to 
see, what sort of a case could be made on the 
other side. Onetor’s speech, whether he was right 
or wrong, would have been a highly interesting 
document. Among the remains of antiquity there 
is much that is neither instructive nor amusing, 
which might have perished with the Alexandrian 
hbrary, and the world would have sustained no 
loss. But I own, I do wish, that we had a few 
more speeches on the side against Demosthenes 
preserved to us. A better lesson of rhetoric there 
could not be, than comparing him with his adver- 
sary. 


Nore 20. 
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Wuen a man lends money, and requires better 
security than the good faith of the borrower, it is 
usual to give him something valuable as a pledge, 
which he is bound to restore when the money is 
repaid. The pledge is either put into the hands 
of the lender, as when you deposit your watch 
with a pawnbroker; or it is not. In the latter 
ease, it is secured to him by some token or sym- 
bol of ownership ; as in the case of land, by con- 
veyance or delivery of the title deeds; in the case 
of goods on board a ship, by giving him a bill of 
lading, which entitles the holder to receive them 
on their arrival. The pledge delivered is the 
pignus of the Romans, the pledge not delivered 
hypotheca', 

Pignoris appellatione eam proprie rem contineri 
dicimus, que simul etiam traditur creditori. At 
eam, quz sine traditione nuda conyentione tenetur, 
proprie hypothecze appellatione contineri dicimus, 


‘The same distinction existed between eveyupov and υποθηκη;, 
but is not invariably preserved, 
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There is no advantage in making the debtor 
part with his property, if the creditor can be other- 
wise secured. The watch, that lies in the pawn- 
broker’s shop, tells not the hours either to him 
or to me. I may desire to mortgage my house 
and furniture, and yet to live in the one, and have 
the use of the other. The mortgagee desires only 
to have his principal and interest repaid. If the 
security be of such a nature, that it cannot be 
removed or destroyed, (as land,) there is no diffi- 
culty about leaving it in possession of the mort- 
gagor, provided some means be taken to prevent 
his alienation. The Athenians effected this object 
by setting up stone pillars or tablets’ on the land, 
on which were inscribed the name of the mort- 
gagee, the money lent, and the archon of the year 
in which the mortgage took place. The pillar was 
fixed on the boundary, or, in case of a house, on 
some conspicuous part thereof. In England there 
used in olden times to be an actual delivery of 
possession, livery of seisin, whereby the land was 
transferred to the mortgagee in the presence of 
the neighbours. Reiske, in a note about the 
Athenian pillars, says it would be a good thing 


1 Whether dpos (in this sense) has any reference to a terminal 
boundary, may well be doubted. Perhaps it denotes the limits of 
the respective interests of the parties. A house worth two talents, 
and mortgaged for one, may be considered as belonging half to 
the mortgagor, and half to the mortgagee. We use the words 
limit, limitation, in a sense not dissimilar. Thus we say: “an 
estate limited to me for life, remainder to my son in fee.” 


, o_o Ὺ 
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to have them in Germany. And Blackstone ob- 
serves : 

‘In Glanvil’s time, when the universal method 
of conveyance was by livery of seisin, or corporal 
tradition of the lands, no gage or pledge of lands 
was good, unless possession was also delivered to 
the creditor ; for which the reason given is, to 
prevent subsequent and fraudulent pledges of the 
same land. And the frauds which have arisen, 
since the exchange of these public and notorious 
conveyances for more private and secret bargains, 
have well evinced the wisdom of our ancient law.” 

Amusing indeed! As if at the present day 
every mortgage for a hundred pounds could be 
made notorious to the whole world! Or as if 
ereditors are to be warned against lending their 
money, like poachers against trespassing, by a 
notice that mantraps are on the premises! Black- 
stone ought to have known better than to talk 
such nonsense. Honest Reiske might have learned 
from Demosthenes, that stones and boards are 
taken down as easily as they are put up. 

Livery of seisin, notices upon the land, and 
such like contrivances, are the invention of a 
rude age, when pen, ink, and paper, and men 
who can use them, are scarce, and when every 
thing which every body does is known to all his 
neighbours. In a civilised and populous country 
such devices become unnecessary and useless. 

In England, where title deeds are the evidence 
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of property in land, a cautious creditor will not 
accept a mortgage, unless all the title deeds in 
possession of the mortgagor are delivered to him. 
It might be desirable to have a public register 
of all conveyances of real estate, so that any man, 
who wished to know whether he could safely pur- 
chase land, might get the requisite information 
by searching the register. In Scotland and other 
parts of Europe they have such a register; and 
also in two counties in England, Yorkshire and 
Middlesex, though little use is made of it, owing 
to certain doctrines in courts of equity, which 
cannot here be explained. 

The origin of the term mortgage is this. For- 
merly, when a man borrowed money, he put the 
creditor in possession of his land, and let him 
keep it, until he had paid himself out of the 
rents and profits. This was called vivuwm vadium, 
living gage or pledge, because the land survived 
the debt, that is, returned to the owner after the 
debt was paid. Afterwards it became more com- 
mon for the debtor to remain in possession of 
his land, but to make a conveyance thereof to 
the creditor, with a condition, that it should be- 
come his absolute property in case the debt were 
‘not paid by a certain time. This was called a 
mortgage, or dead pledge, because the mortgagor 
lost his land for ever, if he failed to perform his 
part of the condition. It is our practice now to 
grant mortgages in this way; the mortgagor re- 
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maining in possession, the mortgagee being the 
legal owner, conditionally until default by the 
mortgagor to pay the debt, absolutely afterwards ; 
though even then the mortgagor has a right called 
an equity of redemption, which courts of equity 
will enforce on certain terms. 

In Scotland a mortgage is called a wadset, 
from wad, a pledge; and the mortgagee a wad- 
setter. Wadsets are made out in the form of 
_ mutual contracts, in which one party sells the land 
and the other grants the right of reversion. 
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